
IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN)

Case No: 17327/2020

In the application between:

TREVO CAPITAL LTD Applicant / Intervening Party

and

HAMILTON BV First Respondent

HAMILTON 2 BV Second Respondent

STEINHOFF INTERNATIONAL HOLDINGS (PTY) LTD Third Respondent

In re the matter between:

HAMILTON BV First Applicant

HAMILTON 2 BV Second Applicant

and

STEINHOFF INTERNATIONAL HOLDINGS (PTY) LTD Third Respondent

NOTICE OF MOTION

PLEASE TAKE NOTICE THAT application will be made on behalf of the above

named applicant, Trevo Capital Limited (‘Trevo’), at the commencement of the hearing

Bowman Gilfillan
Ref: D de Klerk / J de Hutton 
021-480-7800
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in case number 17327 / 2020 (‘the declaratory application’), for orders in the 

following terms:

1. Dispensing with the forms, time periods and service requirements in the Uniform 

Rules of Court and directing that the matter be heard as one of urgency in terms 

of Rule 6(12).

2. Granting Trevo leave to intervene as a respondent in the declaratory 

application.

3. Directing that the hearing of the declaratory application be postponed to such 

date as the Honourable Court deems fit, alternatively sine die.

4. Directing that Steinhoff International Holdings (Pty) Ltd (‘SIHPL’) is to give 

notice of the declaratory application and this intervention application, on or 

before a date to be determined by the Honourable Court (but no later than ten 

(10) days after the date of the order), directly to all creditors and potential 

creditors of SIHPL to which notice of the proposal in terms of section 155(2) of 

the Companies Act 71 of 2008 (‘the proposal’) was, or shall be, given in terms 

of the order of this Honourable Court per Saldanha J of 25 January 2021 under 

case number 16377/2020, and in the same manner.

5. Directing that Trevo is to file its answering affidavit in the declaratory application, 

if any, within ten (10) days of the date of the order or such other date as the

above Honourable Court deems fit.
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6. Directing that if any other creditor or potential creditor of SIHRL to which notice 

of the declaratory application is to be given in terms of this order intends to apply 

to intervene in the declaratory application, such creditor or potential creditor is 

to file its intervention application together with any supporting affidavit on or 

before such date as the above Honourable Court deems fit (but no later than 

ten (10) days after receiving notice of the declaratory application).

7. Costs only in the event of opposition by such parties as may oppose the relief 

sought, jointly and severally, and otherwise that costs stand over for 

determination in the declaratory application.

8. Further and/or alternative relief.

TAKE NOTICE FURTHER THAT the affidavits of JOHANN-DIRK ENSLIN and 

JULIETTE MARION DE HUTTON together with annexures will be used in support of 

this application.

TAKE NOTICE FURTHER THAT the Applicant has appointed the office of its 

attorneys of record as set out below as the place at which it will accept notice and 

service of all process in these proceedings.

The Applicant agrees to service via email directed to deon.deklerk@bowmanslaw.com 

and Juliette.dehutton@bowmanslaw.com .

mailto:deon.deklerk@bowmanslaw.com
mailto:Juliette.dehutton@bowmanslaw.com
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TAKE NOTICE FURTHER that, if you intend opposing the application for the relief set 

out herein, you are required to:

(a) deliver written notice of your intention to oppose on or before TUESDAY, 9 

FEBRUARY 2021; and

(b) deliver your answering affidavit, if any, together with any relevant 

documents on or before THURSDAY, 11 FEBRUARY 2021.

KINDLY PLACE THE MATTER ON THE ROLL ACCORDINGLY.

Dated at CAPE TOWN on this 4th day of FEBRUARY 2021.

BOWMAN GILFILLAN

/ ///I

Per: ,
Deon de'Klerk/Juliette de Hutton
AttorneysTor the Applicant/ 
Intervening Party 
22 Bree Street 
CAPE TOWN
(Ref: D de Klerk/J de 
Hutton/6186596) 
Tel: 021 480 7934 
Fax: 021 480 3280 
Email: 
deon.deklerk@bowmanslaw.com 
juliette.dehutton@bowmanslaw.com

TO: THE REGISTRAR
High Court
CAPE TOWN

mailto:deon.deklerk@bowmanslaw.com
mailto:juliette.dehutton@bowmanslaw.com
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AND TO: ADAMS AND ADAMS
Attorneys for First Respondent and Second Respondent
Lynnwood Bridge
4 Daventry Street
Lynnwood Manor
PRETORIA
Email: jac.marais@adams.africa

mia.deiaqer@adams.africa
c/o Adams and Adams
22nd Floor
2 Long Street
CAPE TOWN
(Ref: S Yeates / W Britz)
Email: steven.yeats@adams.africa & wensel.britz@adams.africa

AND TO: WERKSMANS ATTORNEYS
Attorneys for Third Respondent 
Level 1, No 5 Silo Square 
V&A Waterfront
CAPE TOWN
(Ref: B Olivier / STEM288.17)
Email: bolivier@werksmans.com

mailto:bolivier@werksmans.com


IN THE HIGH COURT OF SOUTH AFRICA

(WESTERN CAPE DIVISION, CAPE TOWN)
Case No: 17327/2020

In the application between:

TREVO CAPITAL LTD Applicant / Intervening Party

and

HAMILTON BV First Respondent

HAMILTON 2 BV Second Respondent

STEINHOFF INTERNATIONAL HOLDINGS (PTY) LTD Third Respondent

In re the matter between:

HAMILTON BV First Applicant

HAMILTON 2 BV Second Applicant

and

STEINHOFF INTERNATIONAL HOLDINGS (PTY) LTD Respondent

FOUNDING AFFIDAVIT

I, the undersigned,

JOHANN-DIRK ENSLIN
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do hereby make oath and say that:

1. I am an adult male chartered accountant residing at 1 Rustic Road, Gardens, 

Western Cape Province. I am also presently a director of Vista Equity Proprietary 

Limited (‘Vista’).

2. In addition to having the same ultimate beneficial ownership as the Applicant 

(Trevo’), Vista entered into a service level agreement with Trevo on 10 April 

2017 in terms of which Vista is mandated by Trevo to, amongst other things, 

conduct research and analysis in respect of any proposed investments and assist 

with the preparation and review of financial information. Furthermore, I was one 

of the corporate advisors on the transaction between Trevo and Treemo 

Proprietary Limited (‘Treemo’), referred to further below, in terms of which Trevo 

acquired its Steinhoff shares. As a result of the aforesaid, I am intimately familiar 

with Trevo's affairs.

3. In view of the aforegoing, and the fact that all of Trevo’s directors reside in 

Mauritius, Trevo’s board of directors mandated me during November 2018 to 

oversee and manage the action proceedings which Trevo intended to institute 

against the Third Respondent (‘SIHPL’). Therefore, I am duly authorised by 

Trevo to bring this application on its behalf and to depose to this affidavit.

4. The facts contained herein fall within my personal knowledge, unless otherwise 

stated or appears from the context, and to the best of my belief are true and 

correct. Where I make legal submissions, I do so on the advice of Trevo’s legal 

representatives, which advice I believe to be true and correct.
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A. INTRODUCTION

5. This is an urgent application to intervene in the application instituted by the First 

and Second Respondents (herein referred to jointly as ‘Hamilton’) against 

SIHPL in this Court under case number 17327 / 2020 for declaratory relief (‘the 

declaratory application ).

6. Briefly, and as I explain in greater detail below:

6.1. SIHPL intends to propose a compromise of its financial obligations with 

three classes of its creditors in terms of section 155 of the Companies 

Act 71 of 2008 (‘the Act’). The broad terms of this proposal ('the 

proposal’) are set out in a term sheet that has been available on the 

website of Steinhoff International Holdings NV (‘Steinhoff NV’) since 27 

July 2020. The terms were slightly updated and re-published on Steinhoff 

NV’s website on 9 October 2020 (as referenced briefly in a letter from 

Hamilton’s attorneys to SIHPL’s attorneys dated 26 October 2020, 

annexed to Hamilton’s founding affidavit in the declaratory application as 

FA7). I shall herein after refer to this term sheet (as updated on 9 October 

2020) as ‘the Term Sheet’. A copy of the Term Sheet is annexed hereto 

marked ‘JET. It does not differ materially from the term sheet published 

on 27 July 2020 annexed as FA2.3 to Hamilton’s founding affidavit in the 

declaratory application.

6.2. The three classes of creditor are referred to in the Term Sheet as the 

SIHPL CPU Creditors (‘FC class’), SIHPL Contractual Claimants (‘CC 

class’), and SIHPL Market Purchase (or MPC) Claimants (‘MPC class’).
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6.3. SIHPL plans imminently to publish to creditors a formal proposal in terms 

of section 155. It has approached this Honourable Court (Saldanha J) on 

an ex parte basis for directions as regards publication of the proposal, a 

copy of which was provided to Saldahna J but has not yet been made 

public. An order to that effect was made on 25 January 2021, a copy of 

which is annexed hereto marked ‘JE2’. Paragraph 4.2 of Annexure A to 

that order confirms that the proposal will involve the aforesaid three 

classes of creditor. Trevo believes that the details of the published 

proposal will materially reflect the approach proposed in the Term Sheet. 

If Trevo is wrong in this, SIHPL will no doubt point this out to the Court 

in the present application.

6.4. Hamilton has allegedly taken assignment of multiple claims falling within 

the MPC class and has instituted action proceedings against SIHPL 

asserting those claims.

6.5. In its declaratory application, Hamilton seeks declarators (/) that the CC 

class and MPC class both fail to constitute a ’class of creditors’ in terms 

of section 155 (declaratory application Notice of Motion, para 1.1) and 

(//) that an adopted compromise proposal made to the CC class in terms 

of section 155 made by SIHPL on terms as envisaged in the Steinhoff 

Settlement Term Sheet, which is annexure FA2.3 to Hamilton's Founding 

Affidavit) ‘would be unfair and inequitable and not sanctionable by court 

under section 155(7)(b)' of the Act (declaratory application Notice of 

Motion, para 1.2).
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6.6. Hamilton neither cited nor notified any other member of the three 

purported classes of creditor prior to instituting the declaratory 

application.

6.7. In this regard, Trevo - like Hamilton - has instituted action against SIHPL 

and has been classified in the MPC class in the Term Sheet.

7. In a nutshell, Trevo contends that:

7.1. Trevo - and indeed every other member of the purported FC class, CC 

class, and MPC class - has a direct and substantial interest in the 

success or failure of the proposal contemplated in the Term Sheet, and 

especially in whether each of the three classes of creditor constitutes a 

lawful ‘class of creditor’ in terms of section 155 and in whether the 

proposal will be sanctionable by court.

7.2. On that basis, Trevo applies to intervene in the declaratory application 

as a respondent.

7.3. If granted leave to intervene, Trevo seeks leave to file an answering 

affidavit by a date to be determined by the Court (Trevo’s proposal in this 

regard being a period of ten days from the date of the order granting the 

intervention (‘the order’)) in which it will demonstrate that the declaratory 

relief as set out in Hamilton’s notice of motion should be granted, albeit 

for reasons summarised below, which are materially different to those 

advanced by Hamilton.
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7.4. Furthermore, all other members of the three classes of creditor, which 

have an equally direct and substantial interest in the declaratory 

application, should be afforded a similar opportunity to apply to intervene 

in the declaratory application and, if they elect to do so, to advance 

submissions concerning the relief sought by Hamilton in the declaratory 

application.

7.5. For that reason, Trevo seeks an order that SIHPL give notice of the 

declaratory application and this intervention application to all members 

of the three classes of creditor by a date to be set by the Court (Trevo’s 

proposal in this regard being a period of ten days from the date of the 

order). Only SIHPL is in a position to do so; Hamilton is not, nor is Trevo.

7.6. Finally, in order to afford Trevo and other potential intervening parties a 

fair opportunity to participate in the declaratory application, Trevo 

requests that the hearing of the declaratory application be postponed to 

a date determined by this Honourable Court, alternatively sine die. Other 

parties who intend to apply to intervene should, in Trevo’s submission, 

be required to file their intervention applications together with any 

supporting affidavits by no later than ten days after receiving notice of 

the declaratory application.

8. The remainder of this affidavit is structured as follows:

8.1. First, I identify the parties.
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8.2. Second, I set out the relevant factual background, including the origin of 

the liabilities that SIHPL is attempting to compromise by way of the 

proposal.

8.3. Third, I explain Trevo’s direct and substantial interest in the subject 

matter of the declaratory application, and the similar interest of other 

members of the three classes of creditor.

8.4. Fourth, I set out prima facie the submissions Trevo intends to make by 

way of answering affidavit in the declaratory application if it is granted 

leave to intervene.

8.5. Fifth, I justify (/) the need for SIHPL to notify other members of the FC 

class, CC class and MPC class, in order that they be afforded the 

opportunity to apply to intervene and to participate in the declaratory 

application, as well as (//) the need for the declaratory application to be 

postponed accordingly.

8.6. Sixth, I justify the urgency of this application and explain why - as 

Hamilton has correctly submitted - the declaratory application is not 

premature.

B. THE PARTIES

9. The Applicant, Trevo Capital Ltd (defined above as ‘Trevo’) is a company with 

limited liability incorporated in the Republic of Mauritius, registration number 

091521C1/GBL, having its registered address and principal place of business at
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Rogers House, 5 President John Kennedy Street, Port Louis, Mauritius. Trevo 

has instituted action against SIHPL for a loss of R2 157 791 106 suffered as a 

result of SIHPL’s intentional, alternatively negligent misstatements. In the 

proposal, Trevo is classified in the MPC class.

10. The First Respondent is Hamilton BV, a private limited company incorporated 

in the Netherlands with its registered office and principal place of business at 

Hamilton House, 28 Fitzwilliam Place, Dublin, Ireland.

11. The Second Respondent is Hamilton 2 BV, a private limited company 

incorporated in the Netherlands with its registered office and principal place of 

business at Hamilton House, 28 Fitzwilliam Place, Dublin, Ireland.

12. The Third Respondent, Steinhoff International Holdings (Pty) Ltd (defined 

above as ‘SIHPL’), previously known as Steinhoff International Holdings Ltd, is 

a private company duly incorporated under the company laws of the Republic of 

South Africa, with its principal place of business at Building B2 Vineyard Office 

Park, corner Adam Tas and Devon Valley Road, Stellenbosch, Western Cape.

13. SIHPL was previously listed on the Johannesburg Securities Exchange (‘JSE’) 

as Steinhoff International Holdings Ltd and used to be the holding company of 

the Steinhoff group of companies ('the Steinhoff Group’). Pursuant to a scheme 

of arrangement in terms of section 114 of the Act in December 2015, the entire 

issued share capital of SIHPL was swapped for shares in Steinhoff NV, a 

company listed on both the JSE and the Frankfurt Stock Exchange. Investors 

who previously held shares in SIHPL became shareholders in Steinhoff NV, the 

new holding company of the Steinhoff group of companies.
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C. FACTUAL BACKGROUND

(i) The origin of SIHPL's liabilities that it is attempting to compromise

14. The origin of SIHPL’s liabilities that it is attempting to compromise is summarised, 

from Hamilton’s perspective, in paragraphs 8 to 12 of Hamilton’s founding 

affidavit in the declaratory application.

15. The nature of the extraordinary Steinhoff fraud appears clearly from the eleven- 

page summary of an independent report by PwC (‘the PwC report’), released 

by Steinhoff NV on 15 March 2019, which revealed that profits had been 

overstated over several years in a €6.45 billion accounting fraud involving a small 

group of top executives and outsiders. Key findings of the PwC report, as those 

appear from the summary, include the following:

3.1.1 A small group of Steinhoff Group former executives and other non 

Steinhoff executives, led by a senior management executive, 

structured and implemented various transactions over a number 

of years which had the result of substantially inflating the profit 

and asset values of the Steinhoff Group over an extended pen'od.

3.1.2 The PwC investigation found a pattern of communication which 

shows the senior management executive instructing a small 

number of other Steinhoff executives to execute those 

instructions, often with the assistance of a small number of 

persons not employed by the Steinhoff Group.

3.1.3 Fictitious and/or irregular transactions were entered into with 

parties said to be, and made to appear to be, third party entities 

independent of the Steinhoff Group and its executives but which 

now appear to be closely related to and/or have strong indications
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of control by the same small group of people referred to in 3. 1.1 

and/or 3.1.2 above.

3.1.4 Fictitious and/or irregular income was, in many cases, created at 

an intermediary Steinhoff Group holding company level and then 

allocated to underperforming Steinhoff operating entities as so 

called 'contributions ' that took many different forms and either 

increased income or reduced expenses in those operating 

entities. In most cases, the operating entities received cash for 

the contributions from another Steinhoff Group or from non 

Steinhoff companies (funded by Steinhoff), resulting in 

intercompany loans and receivables.

3.1.5 The transactions identified as being irregular are complex, 

involved many entities over a number of years and were 

supported by documents including legal documents and other 

professional opinions that, in many instances, were created after 

the fact and backdated. ...

4.2 Nature of Relevant Transactions

The PwC Report refers, in the main, to the inflation of profits and 

asset values as being effected through a cycle of income creation 

(section 4.2.1 below), resulting in further measures being taken to 

address the related non-recoverable receivables and inflated 

asset values (section 4.2.2 below). Various transactions were 

entered into to obscure the extent of the overstatement of the 

assets (section 4.2.3 below). These included the allocation as 

contributions by the Steinhoff Group to operating entities within 

the Steinhoff Group (section 4.2.4 below).

The major relevant transactions identified in the PwC Report are 

categorized by them as follows:

(1) Profit and asset creation;
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(2) Asset overstatement and reclassification;

(3) Asset and entity support; and

(4) Contributions.

16. A copy of the summary of the PwC report is attached marked ‘JE3’.

17. Following these revelations, the Financial Sector Conduct Authority has imposed 

on Steinhoff NV a record R53 million fine for making false, misleading or 

deceptive statements to the market.

18. Furthermore, Steinhoff NV and SIHPL instituted action against former 

executives, Messrs Markus Jooste and Ben le Grange, seeking to claw back the 

salaries paid, and bonuses and share incentive scheme payments made to them. 

The basis of the claim is their responsibility for accounting irregularities and 

fictitious transactions which resulted in material overstatements in SIHPL's 

financial position during the period 2009 to 2015 and in Steinhoff NVs financial 

position during the period 2015 to 2017.

19. Accordingly, over and above the clear findings of the PwC report, the regulatory 

authorities have found, and Steinhoff NV has publicly acknowledged, that there 

were non-disclosures and misstatements in the relevant annual financial 

statements, which non-disclosures and misstatements commenced as early as 

2009.

20. The description of the relevant non-disclosures and misstatements in Steinhoff 

NV's own overview of the PwC report and in Steinhoff NV and SIHPL's particulars
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of claim in their action against Jooste and Le Grange are clear and unambiguous 

public statements.

21. Multiple claimants have instituted claims against SIHPL and/or Steinhoff NV for 

losses allegedly suffered as a result of these non-disclosures and misstatements.

22. Trevo instituted action against SIHPL on 20 March 2019 for a loss of 

R2 157 791 106 suffered as a result of Trevo’s reliance on (inter alia) SIHPL's 

intentional, alternatively negligent misstatements in its 2015 annual financial 

statements (‘the false statements’). But for the false statements, Trevo would 

not have purchased shares in SIHPL by way of a forward sale that Trevo 

concluded on or about 29 October 2015 with Treemo at an agreed price of 

R81.59 per SIHPL share (‘the forward sale’). In terms of the forward sale, if- 

prior to the date when Trevo was obliged to pay the purchase price - Treemo 

exchanged its SIHPL shares for ‘exchange securities’, then Treemo was instead 

obliged to deliver to Trevo the securities so exchanged. Thus after Treemo’s 

SIHPL shares were exchanged for shares in Steinhoff NV pursuant to the 

scheme of arrangement of December 2015 described above, Treemo delivered 

those Steinhoff NV shares to Trevo. In turn, Trevo suffered loss when the value 

of the Steinhoff NV shares acquired from Treemo declined massively following 

the revelation of SIHPL and Steinhoff NV’s misstatements. But for SIHPL’s 

misstatements, Trevo would never have suffered its loss. I attach Trevo’s 

particulars of claim marked ‘JE4’.

(ii) SIHPL’s proposal in terms of section 155 of the Act
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23. Hamilton seeks declarators that the CC class and MPC class fail to constitute a 

‘c/ass of creditors’ as envisaged by section 155 of the Act and that ‘an adopted 

compromise proposal in terms of section 155(2) read with section 155(6) of the 

Companies Act, made by [SIHPL] to the [CC class], and on terms as envisaged 

in the Steinhoff Global Settlement Term Sheet, would be unfair and inequitable 

and not sanctionable by court under section 155(7)(b)'.

24. Hamilton describes the terms of the proposal, as envisaged by the Term Sheet, 

in detail at paragraphs 28 to 40 of its founding affidavit in the declaratory 

application.

25. At paragraph 32 of its founding affidavit, Hamilton incorrectly stated that Trevo 

would fall within the CC class. In fact, the Term Sheet makes clear that Trevo is 

envisaged to fall within the MPC class, like Hamilton: see JE1 pages 18-19 and 

26).

26. Hamilton focuses on the distinction in the Term Sheet between ‘SIHPL MPC 

Claimants’ and ‘SIHPL Contractual Claimants’. In fact the Term Sheet 

distinguishes between three categories or classes of creditors of SIHPL, namely 

the CC class (‘SIHPL Contractual claimants’), the MPC class (‘SIHPL MPC 

Claimants'), and the FC class (‘SIHPL CPU Creditors').

27. The FC class is defined as ‘the financial creditors of SIHPL pursuant to the 

Contingent Payment Undertaking created by SIHPL in favour of Global Loan 

Agency Services Limited dated 12 August 2019’ (JE1 page 19). (The Contingent 

Payment Undertaking is a debt instrument in terms of which SIHPL amended or 

replaced a guarantee it provided in respect of convertible bonds issued by ^^')

TH
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Steinhoff Finance Holding GMBH to its financial creditors. In essence, the 

financial creditors advanced loan finance to the Steinhoff Group in 2019 following 

the revelations of the PwC report). The Term Sheet does not propose that claims 

by the FC Class be compromised. The FC Class is only required to provide 

various consents and waivers.

28. The class nomenclature is misleading. That is because included in members of 

both the CC class and MFC class are persons relying only on delictual and 

statutory claims against SIHPL, as opposed to contractual claims. (See, for 

example, the particulars of claim of Business Venture Investments No 1499 RF 

(Pty) Ltd (‘BVI’), which are annexure FAS to Hamilton’s founding affidavit in the 

declaratory application.)

29. As is explained below, the proposal as contemplated in the Term Sheet offers 

not only different terms of settlement to each class, but also - in certain instances 

- different terms of settlement to members within a given class.

30. When the Steinhoff Global Settlement Term Sheet was placed on the Steinhoff 

NV website in July 2020, it was accompanied by a document providing answers 

to ‘frequently answered questions’ (‘FAQs’). The FAQs appear at annexure 

FA2.4 to Hamilton’s founding affidavit in the declaratory application. It appears 

from the FAQs that the essential differences between the CC and MPC classes, 

according to SIHPL, are:

30.1. Members of the CC class ‘assert claims based on direct dealings with 

Steinhoff culminating in a contract for the acquisition of shares by 

exchange, subscription or purchase’, whereas members of the MPCj
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class ‘did not deal directly or contract with Steinhoff when they acquired 

shares. Such claims face material legal complexity relative to contractual 

claims’.

30.2. The FAQs also make reference to the recent judgment by Unterhalter J 

in the De Bruyn case and assert that the judgment states that ‘there are 

higher legal hurdles for market purchase claimants in establishing that 

SIHPL owed them legal liability in respect of their share purchases. Such 

claimants may also face obstacles with respect to evidencing reliance on 

the alleged misrepresentations at the time they transacted and 

establishing or quantifying recoverable loss’. The FAQs conclude that 

the ‘differentiation in proposed recoveries ... between market purchase 

claimants and contractual claimants reflects these material legal 

uncertainties and the material litigation risk affecting the market 

purchase claims'.

30.3. In SIHPL’s answering affidavit in the declaratory application, SIHPL 

reiterates that ‘an alleged market purchase claim is far weaker than those 

claims asserted by financial creditors (the liability to which is admitted by 

SIHPL) and even contractual claimants’ (SIHPL’s answering affidavit in 

the declaratory application, para 76) and that ‘based on the Unterhalter 

Judgment, market purchase claimants, under South African law, have no 

common law/delictual, or statutory claims against SIHPL’ (SIHPL’s 

answering affidavit in the declaratory application, para 77). SIHPL also 

states that 'The Unterhalter Judgment specifically singled out and 

distinguished alleged claims by shareholders, who have no special
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relationship’ with the company and/or its directors' and that this applies 

to claimants in the MPC Class (SIHPL’s answering affidavit in the 

declaratory application, para 78). On this basis SIHPL asserts that it 

distinguishes between the MPC Class and the remaining two classes 

(SIHPL’s answering affidavit in the declaratory application, para 79).

31. As set out in Hamilton’s founding affidavit, the Term Sheet envisages 

substantially different settlements for the CC class and MPC class (not to 

mention the FC Class, who will not be required to compromise their claims).

32. Moreover, the precise settlement terms of members of the CC class vary, in 

effect creating sub-classes. Thus, for example:

32.1. the claims of Wiesfam and Thibault are distinguished from the other CC

class members (JE1, pages 22 - 24);

32.2. the claim of Titan is also subject to further sui generis arrangements, 

including the acquisition by SIHPL of the ‘Titan Loan’, namely an amount 

of €200 000 000 that Titan is said to owe to Steinhoff Finance Holding 

GmbH, a company registered in Austria (JE1, page 23).

32.3. whereas the default proposal to CC class members is an offer of 50% 

cash and 50% in shares in Pepkor Holdings Limited (‘PPH’) valued at 

R15 a share, the claim of BVI will be settled entirely by delivery of PPH 

shares valued at R13.50 a share and subject to a lock-up restriction (JE1 

page 25);
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32.4. in relation to the claims of ‘Cronje and Others’ some will also be settled 

entirely by delivery of PPH shares, although now quantified at R13.50 a 

share and subject to a three year lock-up arrangement, but others can 

elect to have the settlement consideration paid as to 50 percent in cash 

and 50 percent in PPH shares at a price of R15 per share with a 180- 

day lock up condition. Whether a person has this election or not depends 

on whether or not the claimant in question is a current manager of PPH 

(JE1 page 24).

(iii) The position of Trevo under the proposal envisaged by the Term Sheet

33. The action instituted against SIHPL by Trevo is summarised above at paragraph 

22.

34. The Term Sheet envisages that Trevo will fall within the MPC class in terms of 

the proposal by virtue of the fact that it did not receive SIHPL shares directly from 

SIHPL by way of issuance or transfer, but instead purchased the shares from 

Treemo.

35. However, unlike other members of the MPC class, Trevo did not purchase the 

SIHPL shares on the open market. Trevo purchased SIHPL shares from Treemo 

in circumstances where both Treemo and Trevo (with the full knowledge of 

SIHPL) held the shares for the economic benefit of Mr Pieter Erasmus 

(‘Erasmus’) and his family. The SIHPL shares in question have their origin in 

contractual exchanges of shares in PPH, which had been accumulated by 

Erasmus while he was CEO of PPH via Treemo, a company of which he was the 

ultimate beneficial owner. More particularly, Treemo had exchanged its PPH

5V
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shares for SIHPL shares pursuant to direct contractual arrangements with 

SIHPL. The forward sale of SIHPL shares from Treemo to Trevo, both companies 

ultimately owned by or benefiting Erasmus, amounted, to the knowledge of 

SIHPL, to no more than a restructuring of Erasmus's affairs. Thus the SIHPL 

shares forming the basis of Trevo’s claim were, as a matter of economic 

substance, acquired from exchanges of PPH shares exactly as was the case with 

most of the claimants currently classified in the CC class.

D. DIRECT AND SUBSTANTIAL INTEREST

36. I am advised that an applicant for leave to intervene in legal proceedings must 

show that she has a 'direct and substantial interest’ in the subject matter of those 

proceedings. This must be a legal interest that may be affected by the judgment 

of the court, for example a right that may be prejudicially affected.

37. For example, I am advised that it is a well-established practice with regard to 

liquidation applications that third-party creditors may intervene inter alia to 

oppose a liquidation or, conversely, to obtain a fresh liquidation order in their own 

right and name.

38. Trevo’s direct and substantial interest in the declaratory application arises from 

the following:

38.1. For the reasons pleaded in its particulars of claim against SIHPL 

(annexure JE4 hereto), Trevo has a claim against SIHPL in the amount 

of approximately R2.15 billion. The pre-trial procedures for this claim are
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at an advanced stage and it is on the cusp of being certified as ’trial

ready’.

38.2. Trevo’s claim as dictated by SIHPL in the proposal envisaged by the 

Term Sheet falls within the proposed MPC class.

38.3. By way of the proposal, SIHPL will seek to compromise its obligation to 

Trevo, as well as its obligations (such as exist) to other members of the 

MPC class, CC class, and FC class (although in the latter case the claims 

of the members of this class are not disputed and will not be 

compromised).

38.4. By way of the declaratory application, Hamilton seeks relief that would 

prevent the proposal, as it is currently envisaged in the Term Sheet, from 

being adopted by SIHPL’s creditors or from being sanctioned by a court. 

In particular, Hamilton argues (inter alia) that the CC class and MPC 

class cannot constitute a ‘class of creditor’in terms of section 155 of the 

Act, because both classes comprise concurrent creditors, whereas such 

classes must instead comprise either concurrent creditors, or secured 

creditors, or statutory preferent creditors (all as viewed from the 

perspective of insolvency law). Moreover, Hamilton argues - in effect - 

that the proposed settlement with the CC class is unfair and inequitable 

and thus is not sanctionable.

38.5. The success or failure of any of Hamilton’s arguments, and indeed the 

declaratory application as a whole, therefore has the potential to affect 

Trevo’s rights directly and substantially.
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38.6. Trevo is in a position analogous to that of a third-party creditor which is 

entitled to intervene in liquidation proceedings. Just as creditors have a 

direct and substantial interest in liquidation proceedings, so too creditors 

have a direct and substantial interest in proceedings relating to the 

potential compromise of their rights in terms of section 155 of the Act.

39. lam advised that the same is true of all creditors and potential creditors of SIHPL 

falling within the FC class, CC class, and MFC class.

40. The substance of Hamilton's submissions literally concerns the categories of 

rights held by all such parties, including Trevo, as well as how they are regulated 

by section 155 and whether they are capable of being compromised by way of 

the proposal envisaged in the Term Sheet.

41. Moreover, if Hamilton’s declaratory application were to succeed and a section 

155 proposal were to be proposed, adopted and sanctioned, comprising only a 

single class of concurrent creditors which - as Hamilton suggests - ought to 

include the existing members of the FC class, CC class, and MFC class, then 

the anticipated dividend received by SIHPL creditors (including Trevo, which 

ought at least to be included in the CC class rather than the MFC class, given 

the similar origin of the SIHPL shares which it acquired) would be materially 

affected.

42. It should be noted, finally, that SIHPL correctly states in its answering affidavit in 

the declaratory application that ‘other affected parties and creditors of SIHPL as 

envisaged in the Scheme have a direct and substantial interest in the relief 

claimed in this application’ (para 12).
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E. PRIMA FACIE SUBMISSIONS

43. I am further advised that an applicant for intervention as a respondent must show 

that she has a prima facie case (that is, she must make allegations which, if they 

can be sustained, would entitle her to succeed) as well as show that her 

application is made seriously and is not frivolous.

44. Trevo’s seriousness in applying to intervene arises plainly from the fact that the 

declaratory application has the potential directly and materially to affect its R2.15 

billion claim against SIHPL.

45. Trevo seeks leave to intervene in order to be afforded the opportunity to file an 

answering affidavit addressing the issues raised in the declaratory application.

46. In particular, neither the position of Hamilton as articulated in its founding and 

replying Affidavits in the declaratory application nor the position of SIHPL as 

articulated in its answering affidavit in the declaratory application is tenable.

47. On the one hand, Hamilton’s submissions ought to be rejected for at least the 

following reasons:

47.1. The notion that a ‘class of creditors’ in terms of section 155 must be 

restricted either to concurrent creditors, or secured creditors, or statutory 

preferent creditors is unsustainable, notwithstanding that these 

categories are referred to in section 155(3)(a)(ii) of the Act.

47.2. The purpose of a compromise or arrangement in terms of section 155 is 

specifically to avoid liquidation and the particular procedures and strict
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requirements thereof. The policy underlying section 155 is to afford a 

company and its creditors sufficient flexibility to prevent a liquidation, to 

save jobs, and so forth. The company and its creditors must be afforded 

the freedom to agree - by way of a majority of creditors in number, 

representing at least 75% in value - to an arrangement that sustains the 

legal personality of the company and, if sanctioned by the court, binds 

all creditors to a transparently-debated plan.

47.3. The greater degree of flexibility inherent in the section 155 procedure is 

beneficial to both the company and its creditors. The company is afforded 

more room to accommodate diverse groups of creditors and therefore 

has a greater chance of survival. Creditors are afforded the benefit of 

more bespoke classes, where their rights (and also interests) may be 

more accurately grouped together, as opposed to the three generic 

insolvency classes of concurrent, secured, and statutory preferent 

creditor.

47.4. That the section 155 procedure eschews the rigidity of liquidation and its 

inflexible classification of creditors is underlined by the statutory and 

common-law criteria the court must apply when deciding whether to 

sanction a section 155 proposal adopted by the requisite creditor 

majority, namely justice, equity, and commercial morality.

47.5. In the circumstances, section 155 does envisage the possibility of 

lawfully distinguishing between different classes of concurrent creditor. 

In fact, I am advised by Trevo’s legal advisers that there is significant
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South African and international authority for such a distinction, which 

authority will be fully traversed during argument.

48. On the other hand, however, Steinhoff’s classification (in the proposal) of 

creditors into the FC class, CC class, and MFC class suffers from fundamental 

flaws that render the proposal unsanctionable by a court. These include the 

following:

48.1. The CC class is in fact a conglomerate of sub-classes, by virtue of the 

proposal of different terms of settlement for the Titan claimants, current 

PPH-employees, ex-PPH employees, BVI and others, each of which are 

to receive a different dividend. If the proposed settlements vary among 

members of a given class - with some offered one thing and others 

offered something quite different - then it is inevitable that their rights 

and entitlements are not sufficiently similar so as to make it possible for 

them to consult together with a view to their common interest.

48.2. Even if, pace Hamilton, class design may be influenced, in part, by the 

prospects of success of given claims, the proposal differentiates 

between claims whose legal merits or prospects of success are identical. 

SIHPL arbitrarily and inconsistently places different parties in the CC 

class or MPC class for what appears to be its own tactical ends. For 

example, the Term Sheet also deals with ‘Non-Qualifying Claims (pages 

1 and 26). Even though SIHPL in essence argues that both the claims of 

the MPC claimants and those of the Non-Qualifying Claimants have no 

legal basis (see paragraph 71 of SIHPL’s answering affidavit in the
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declaratory application in relation to Hamilton’s claim in particular), 

nonetheless:

48.2.1. the Non-Qualifying Claimants do not appear to participate in the 

settlement at all and therefore would get no vote, and are offered 

no dividend; and

48.2.2. the SIHPL MPC Claimants may participate, vote and are offered

a tiny dividend.

48.3. In carefully designing the classes and differentiating the proposed 

dividends to members of both those classes and of certain sub-classes 

therein, SIHPL has assumed a unilateral, quasi-judicial role that it has 

abused to serve its own agenda of a tactical classification of claims to 

ensure the success of the proposal as contemplated in the Term Sheet, 

to the patent detriment of Trevo and other claimants. For example:

48.3.1. the Trevo claim is indistinguishable, both as a matter of law and 

in its prospects of success, from those of BVI and the Cronje 

plaintiffs/claimants, as all are delictual and statutory claims 

based on the plaintiffs’ reliance on intentional 

misrepresentations attributable to SIHPL, and yet Trevo is 

placed in the MPC class whereas BVI and the Cronje plaintiffs 

are placed in the CC class, evidencing a transparent 'divide and 

rule’ strategy;

z<
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48.4.

48.3.2. the MPC class appears to include claimants who purchased 

SIHPL shares on the open market, which claimants include 

thousands of claims which (/) were rejected in the De Bruyn 

judgment and (/7) have never been instituted and which therefore 

have prescribed; and yet by including such claims in the MPC 

class, other claimants such as Trevo are again highly likely to be 

outvoted in that class; and

48.3.3. Thibault, Wiesfam and Titan are classed together as 'the Titan 

Claimants’ and included in the CC class (JE1 pages 18 and 19) 

despite the fact that some of these claims fall into the CC class 

and others into the MPC class, but then Titan claims that are 

MPC claims ‘will be settled for nil value’ (JE1 page 23) and 

SIHPL is to acquire the 'Titan Loan’, namely an amount of 

€200 000 000 that Titan is said to owe to Steinhoff Finance 

Holding GmBH, a company registered in Austria (JE1 Page 23) 

- none of which circumstances bears any resemblance to other 

members of the CC class, including - for example - BVI and the 

Cronje plaintiffs.

Regrettably, the proposal as envisaged in the Term Sheet bears the 

hallmarks of an uneven, inequitable arrangement ineluctably shaped by 

undisclosed, pre-existing deals with some parties and not others. The 

proposal does not treat all like cases alike, but instead favours certain

creditors at the expense of others, contrary to justice, equity and 

commercial morality.
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48.5. For these reasons, Trevo will submit, if it is granted leave to intervene, 

that the proposed classes fail to constitute a legitimate “class of creditors” 

as envisaged in section 155, and that an adopted proposal on those lines 

is not sanctionable by a court. In other words, Trevo will submit that the 

relief sought by Hamilton in the declaratory application should be 

granted, albeit for entirely different reasons from those put up by 

Hamilton in its papers in that application.

F. NOTICE TO OTHER CLASS MEMBERS AND POSTPONEMENT

49. It is not only Trevo but rather all creditors of SIHPL falling within the FC class, 

CC class, and MPC class that have a direct and substantial interest in the 

declaratory application.

50. It follows that all such creditors ought, in fairness, to be notified of the declaratory 

application and this intervention application so that they are afforded an 

opportunity to apply to intervene and to participate.

51. The only practical way to afford this opportunity is for this Court to order SIHPL 

to give the appropriate notice. That is so for two reasons. First, neither Hamilton 

nor Trevo is in a position to notify all of SIHPL’s creditors and potential creditors. 

Second, SIHPL is in such a position. That is so because, in terms of the order of 

this Court per Saldanha J on 25 January 2021 (JE2), SIHPL was authorised and 

directed to notify all creditors and potential creditors of the proposal in the manner 

there specified. Equivalent notice should therefore be given by SIHPL of the 

declaratory application and this intervention application.
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52. It also follows that the hearing of the declaratory application should be postponed 

to such date as this Court deems fit, alternatively sine die. That is necessary in 

order (/) to allow other SIHPL creditors to be notified of the declaratory application 

and this application, (//) to afford Trevo a fair opportunity to file its answering 

affidavit, and (///) to afford any other creditor which, having received notice of the 

declaratory application, intends to apply to intervene therein, a fair opportunity to 

file its intervention application together with any supporting affidavit.

53. If a postponement were not granted, then neither Trevo nor any other SIHPL 

creditor that would wish to intervene in the declaratory application would be 

afforded a fair opportunity to participate in proceedings in which they undoubtedly 

have a direct and substantial interest. Moreover, both SIHPL and all its creditors 

would be prejudiced because SIHPL would be denied the opportunity to correct 

the flaws in its proposal as envisaged in the Term Sheet prior to the publication 

of the proposal and the discussion and vote on whether it should be adopted. If 

SIHPL presses ahead with such a flawed proposal, it will inevitably fail to be 

sanctioned by a court. And if the proposal fails at that late stage, Steinhoff states 

repeatedly that it will become overwhelmingly likely that SIHPL will be liquidated. 

The only way to avoid such an outcome is for SIHPL to remove the flaws in its 

proposal before it is discussed and voted upon (and ideally before it is even sent 

to creditors).

54. For the same reasons, Hamilton is correct to assert that the declaratory 

application is not premature.
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55. That the declaratory application is not premature is also apparent from the 

following. In terms of section 311 of the repealed Companies Act 61 of 1973, a 

company that wished to propose a compromise with its creditors was obliged first 

to apply to court for an order that a meeting of its creditors be summoned to 

consider a proposal. Section 155 of the current Act differs in no longer requiring 

the company to apply to court at the outset. That being the case, a creditor no 

longer has the opportunity that the erstwhile section 311 provided to address the 

court in relation to a meeting being convened on the basis of unlawful and 

inequitable class distinctions. A creditor in such a position, such as Hamilton and 

Trevo, now has no alternative remedy at the present stage other than a 

declaratory application.

56. Moreover, there is considerable merit in this Honourable Court determining the 

issues raised at this stage rather than after creditors have been provided with the 

proposal and voting has taken place at the sanction stage. If this Honourable 

Court were to rule that the manner in which SIHPL intends to delineate the 

classes of creditors in the proposal is inappropriate, this would afford SIHPL the 

opportunity to amend the proposal to remove such difficulties and thereby to 

avoid a considerable waste of time and expense.

57. For these additional reasons, the court should exercise its discretion to allow the 

declaratory application to progress and to postpone the hearing thereof.

G. URGENCY

58. This application is brought urgently. I am advised that Trevo must show that the 

application is urgent in the sense that it would not obtain substantial redress at a XO
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hearing held in due course, and must justify the degree of deviation sought from 

the Rules and show that the urgency is not self-created.

59. The declaratory application was first brought to my attention on 14 January 2021, 

when Steinhoff NV published a SENS announcement detailing developments in 

the Steinhoff Group’s global settlement process. The announcement referred to 

a High Court application filed by Hamilton ‘contesting SIHPL’s approach to the 

proposed class composition under the S155 Proposal’ and stated that the 

hearing date was yet to be determined. I attach the announcement marked ‘JE5’.

60. On 15 January 2021, one of Trevo’s legal representatives, Ms Juliette de Hutton 

of Bowmans, emailed Mr Jac Marais of Adams & Adams, which firm represents 

Hamilton, requesting a copy of the declaratory application. A copy of the 

correspondence is annexed marked ‘JE6’. On the same day, Ms de Hutton also 

made telephonic enquires with Mr Brendan Olivier of Werksmans, SIHPL’s legal 

representatives, requesting a copy of the declaratory application. Mr Olivier 

undertook to seek instructions from SIHPL regarding the distribution of the 

declaratory application to Bowmans.

61. Despite repeated attempts, it was not possible to obtain a copy of the declaratory 

application at the Cape High Court given the Covid-related restrictions regulating 

access to and upliftment of court files.

62. Although Ms de Hutton followed up with SIHPL’s representatives on more than 

one occasion, SIHPL’s representatives failed to share the declaratory application 

as requested. In a telecon on 18 January 2021, Mr Olivier finally declined to 

provide the declaratory application on the grounds that SIHPL is the respondent
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in the matter and it had not yet been called in open court. Instead, Mr Olivier 

provided contact details of another attorney at Adams & Adams, Ms Mia de 

Jager. An email from Ms de Hutton to Ms de Jager on 18 January 2021 

requesting the papers received no response.

63. Finally, on 19 January 2021 Mr Marais of Adams & Adams contacted Ms de 

Hutton and indicated that he would take instructions as to whether a copy of the 

declaratory application could be provided to Bowmans.

64. SIHRL’s ex parte application in the Western Cape High Court under case number 

16377/20, in which it inter alia sought declaratory relief from the court relating to 

the giving of notice of the section 155 proposal to its creditors, was heard on 21 

January 2021 (‘the ex parte application’). Hamilton applied to intervene in the 

ex parte application, requesting that it be postponed until the declaratory 

application had been heard.

65. Trevo’s legal representatives, including Ms de Hutton and Mr Deon de Klerk, 

were present at the hearing of the ex parte application, which took place virtually.

66. At the hearing of the ex parte application, the Honourable Mr Justice Saldanha 

raised the fact that notice of the declaratory application had not been given to 

any members of the MFC class. Mr de Klerk of Bowmans further pointed out to 

Judge Saldanha that SIHRL’s representatives had refused to provide Bowmans 

with a copy of the declaratory application despite numerous requests.

67. These observations resulted in SIHRL’s counsel confirming that in their view all 

of the classes would be affected by the outcome of the declaratory application
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and should on that basis be notified of the application. SIHPL’s representatives 

accordingly undertook before Judge Saldanha to provide Bowmans with a copy 

of the declaratory application and to give notice of it to all classes.

68. Despite this undertaking, SIHPL failed to share the declaratory application with 

Trevo’s legal representatives.

69. Ms de Hutton finally received a copy of the declaratory application from Mr Marais 

of Adams & Adams only on 25 January 2021.1 annex hereto marked ‘JE7’ a copy 

of the email correspondence sent to Ms de Hutton which included a link to the 

application.

70. I note further that Ms de Hutton wrote to Mr Olivier on 27 January 2021, placing 

on record that despite the undertaking made by SIHPL’s representatives at the 

ex parte hearing of 21 January 2021, Werksmans was yet to provide Bowmans 

with a copy of the declaratory application. A copy of the correspondence is 

annexed hereto marked ‘JE8'.

71. To date, SIHPL’s representatives still have not provided Bowmans with a copy 

of the declaratory application despite undertaking to do so.

72. Accordingly, although Trevo’s attention was first drawn to the declaratory 

application on 14 January 2021, Trevo’s legal representatives were only able to 

obtain a copy some 11 days later, on 25 January 2021. This is wholly due to the 

unwillingness of SIHPL’s representatives to provide a copy and the delay by 

Hamilton’s representatives to do so.
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73. In the circumstances, Trevo’s legal representatives and I have had insufficient 

time to consider the declaratory application, which runs to some 764 pages, in 

order to prepare an answering affidavit which will fully engage with the many 

issues raised by Hamilton.

74. In light of the above, I submit that there are clear grounds justifying the urgency 

of this intervention application as well as a postponement of the hearing of the 

declaratory application:

74.1. First, the urgency is in no way self-created, but instead has arisen 

because Hamilton did not notify Trevo and other class members of the 

application in the first place, and thereafter because of the difficulty of 

obtaining a copy of the application from Hamilton and SIHRL’s 

representatives following the SENS announcement of 14 January 2021.

74.2. Second, the deviation from the rules has been unavoidable given that 

the declaratory application was originally set down for hearing on 8 

February 2021. Although I am advised that the matter will not proceed 

on that date, the final hearing date is not yet confirmed, and I anticipate 

that that date will be sooner than a date on the ordinary court roll.

74.3. Third, for the same reasons canvassed above as to why the declaratory

application is not premature, it follows that Trevo could not obtain 

substantial redress at a hearing in due course. In particular, if Trevo were

constrained to raise its objections before a court considering whether to 

sanction the proposal after it had been adopted, and Trevo did so 

successfully, it is according to the Steinhoff Group overwhelmingly likely/z j
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that SIHPL would be liquidated. Moreover there is considerable merit in 

this Honourable Court determining the issues raised at this stage rather 

than after voting has taken place at the sanction stage.

H. CONCLUSION

75. I therefore respectfully pray that the relief sought in the Notice of Motion be 

granted.

JOHANN-DIRK ENSLINJOHANN-DIRK ENSLIN

I certify that the above signature is the true signature of the deponent and that he has 

acknowledged that he knows and understands the contents of this affidavit which 

affidavit was signed and sworn to before me in my presence at CAPE TOWN on this 

day of February 2021, in accordance with Government Notice

No R1258 dated 21 July 1972, as amended by Government Notice No R1648 dated 

19 August 1977, as further amended by Government Notice No R1428 dated 

11 July 1980, and by Government Notice No R774 of 23 Aoril 1982.
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IN THE HIGH COURT OF SOUTH AFRICA

(WESTERN CAPE DIVISION, CAPE TOWN)

CASE NO.: 16337/ 2020

January 2021

Before: His Lordship Mr Justice Saldanha

In the ex parte application of -

ApplicantSTEINHOFF INTERNATIONAL HOLDINGS

PROPRIETARY LIMITED

(REGISTRATION NUMBER: 1998/003951/07)

Ex parte application in terms of Regulation 7 of the Companies Regulations. 2011 read with Table CR 3

as contained in Annexure 3 to the Companies Regulations. 2011

FTFT ORDER

HAVING read the papers filed of record, and having heard counsel for the applicant, 

an Order is issued in the following terms:-

1 It is declared that:-

the notice of the meeting to be held in terms of section 155(6) of the

Companies Act 71 of 2008, as amended ("the Companies Act"): and

Mr B Olivier
Werksmans Attorneys 
(021) d05-5iat 
bolivie.r@*werksmans corn



1.2 the notice of the availability of the proposal envisaged in terms of section

155(2) of the Companies Act ("the Proposal"), providing that the 

Proposal is to be made available to the intended recipients by way of an 

internet link / hyperlink, which shall be provided in that notice, as well as 

a summary of the Proposal, along with and contact details of corporate 

websites, and the like,

(collectively, "the Notices"),

shall fulfil all prescribed delivery requirements envisaged in terms of the 

Companies Act. and shall be deemed, in each instance, to constitute delivery 

(on the deemed delivery date referred to below) to all intended recipients as 

envisaged in terms of section 155(2) of the Companies Act, if delivered in terms 

of the "other means" as provided for in this Order.

2 Leave is granted to the applicant to effect delivery of the Notices, whether as a 

joint or separate delivery, to the intended recipients, by "other means" as 

envisaged in terms of Table CR3 in Annexure 3 to the Companies Regulations 

of the Companies Act, namely by way of announcements, comprising the 

Notices, which shall be published as follows:-

2.1 on the website of Steinhoff International Holdings N.V ("SIHNV");

2



2.2 at least twice, no less than a week apart, on the Stock Exchange News

Service ("SENS”);

2.3 on the equivalent service of the Frankfurt Stock Exchange (”FSE"). In 

doing so, SIHPL / SIHNV will:-

2.3.1 automatically procure what is referred to in the affidavits filed in 

support of the relief sought in this application ("the affidavits") 

as the Basic Distribution Network ("BON");

2.3.2 ensure that what is referred to in the affidavits as the 'TUG- 

guarantee' option, is utilised, in addition to the BDN;

2.3.3 ensure that what is referred to in the affidavits as 'global circuits' 

will be utilised, in addition to the BDN, for each of:-

2.3.3.1 the United States of America;

2.3.3.2 Australia;

2.3.3.3 Brazil;

2.3.3.4 China;

2.3.3.5 Canada:

3



2.3.3.6 the Middle East and North Africa

2.4 by ensuring the publication of the Notices on the online version of a

newspaper or media house that is nationally available throughout each 

of what is referred to in the affidavits as 'the 9 African nations', 

alternatively by ensuring the publication of the Notices in hard / physical 

copies of newspapers, with a national distribution, in each of what is 

referred to in the affidavits as 'the 9 African nations', in the event that 

online publication is not possible in any of the 9 African nations 

concerned;

2.5 by e-mail or physical delivery, to each of the following:-

2.5.1 the chairpersons of the following Parliamentary "portfolio

committees

2.5.1.1 the Standing Committees on Finance;

2.5.1.2 the Standing Committee on Public Accounts:

2.5.1.3 the Portfolio Committees on Trade and Industry;

2.5.1.4 the Portfolio Committee on Public Service and

Administration;



2.5.2 the Companies and Intellectual Property Commission;

2.5.3 the chairperson i head of the following bodies:-

2.5.3.1 the Legal Practices Council ("the LPC");

2.5.3.2 the Financial Sector Conduct Authority ("FSCA");

2.5.3.3 the South African Institute of Chartered Accountants 

("SAICA”),

with a request that the LPC and SAICA publish to their members 

a copy of the Notices, or inform their members of the existence of 

the Notices;

2.5.4 the South African Reserve Bank ("SARB");

2.5 5 National Treasury;

2.5.6 the South African Revenue Services ("SARS");

2.6 by publishing at least one (1) advertisement, informing the recipient of 

the existence of the Notices, and directing them to the SIHNV website, 

on the online platforms of each of the following:-
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2.6.1

2.6.2

2.6.3

2.6.4

2.6.5

3

3.1

3.2

News24 / Sake24 / Business24:

The Financial Mail:

Moneyweb

IOL / Business Report;

the Sunday Times

SIHPL is directed:-

when dispatching the Notices to the portfolio committees, the LPC, 

FSCA, SAIGA, SIHPL, SARB, National Treasury and SARS, to ensure 

that a scanned copy of the Proposal can be sent to any of those 

recipients, upon request: and

to provide, within 48 hours after receipt of a duly and fully completed 

form, a copy of which is annexed marked "A", and copies of which shall 

be handed to the Chief Registrar of this Court to make available to the 

general public attending at this Court, an electronic copy of the Proposal 

to any person who has requested a copy of the Proposal by way of 

completing and submitting the aforementioned form.

6



4 SIHPL is directed, in addition to the "other means"as described above, to effect

delivery of the Notices, by way of e-mail, directly to the following:-

4.1 the legal representatives of what is referred to in the affidavits as the

active claimant groups, alternatively to the active claimant groups

directly:

4.2 the legal representatives of what is referred to in the affidavits as the

Financial Creditors, alternatively to the Financial Creditors directly:

4.3 the legal representatives of what is referred to in the affidavits as the 

Contractual Claimants, alternatively to the Contractual Claimants 

directly: and

4.4 direct e-mail delivery to what is referred to in the affidavits as Scheme 

Creditors, whose e-mail addresses are known to SIHPL.

5 It is declared that delivery to all of the aforementioned recipients as envisaged 

in terms of this Order, shall be deemed to have been effected, on the seventh 

day following the aforementioned second SENS announcement.

6 Leave is granted to the applicant to effect future delivery / publication (other 

than, and in addition to, the Notices) to intended recipients / Scheme Creditors, 

of any subsequent notifications, communications or information that may be 

required to be sent to the intended recipients / Scheme Creditors during toe-)

7 /



course of, or related, to, or incidental to. the process in terms of section 155 of 

the Companies Act, in the means described in paragraphs 2 and 4 above, and 

that such delivery to all of the intended recipients / Scheme Creditors shall be 

deemed to have been effected, on the fifth day following the relevant second 

SENS announcement.

7 In the event that the Proposal is adopted, leave is granted to the applicant to 

effect delivery, to all of the intended recipients / Scheme Creditors, of a 

notification of the adoption of the Proposal, by way of announcements 

published on SIHNV’s website, on SENS, and on the equivalent service of the 

FSE (utilising those additional means recorded in paragraph 2.3 above), and 

that such delivery to all of the intended recipients / Scheme Creditors shall be 

deemed to have been effected, on the fifth day following the SENS 

announcement.

8 The granting of this Order does not constitute the approval and / or the 

endorsement, by this Court, of the contents of the Proposal.

9 The Notices will be prepared in English, but will incorporate a notification, in 

each of the languages recorded below, informing persons that a translated 

version of the Notices, will be made available on request in any of the following 

languages:-

9.1 Arabic;

9.2 Bulgarian:



9.3 Croatian;

9 4 Czech;

9.5 Danish;

9.6 Dutch

9.7 Estonian;

9.8 French

9.9 German;

9.10 Greek;

9.11 Hebrew;

9.12 Hungarian;

9.13 Icelandic;

9.14 Italian;

9.15 Latvian;

9.16 Lithuanian:

9.17 Mandarin;

9.18 Norwegian;

9.19 Polish;

9.20 Portuguese;

9.21 Romanian:

9.22 Slovak;

9.23 Slovene;

9.24 Swahili;

9.25 Swedish:

9.26 Spanish;

9.27 Turkish: and



9.28 any other language which has been used previously as the language of 

communication between the applicant and a shareholder / alleged 

claimant.

BY ORDER

COURT REGISTRAR



STEINHOFF INTERNATIONAL HOLDINGS PROPRIETARY LIMITED ("THE COMPANY")

NOTICE OF THE AVAILABILITY OF A s155 PROPOSAL

Notice is hereby given to inter alia certain creditors ("Scheme Creditors") of the Company, of a 

proposed scheme of arrangement and compromise (the "Scheme"), and of the availability of the 

proposal I Scheme document (the "Proposal").

1 ACCESSING THE PROPOSAL AND ITS ANNEXURES

The Proposal and its annexures are available at www.SteinhoffSettlement.com, and by 

completing a request form from the Registrar of the High Court of South Africa. Western Cape 

Division, Cape Town

2 FURTHER COMMUNICATIONS

If the Company communicate further with Scheme Creditors, it shall do so

2 i on Steinhoff International Holdings N.V.'s website (w\i\'w.sfeinhoffinternational.com):

2.2 at .www.SteinhoffSettlement.com

2.3 on the Stock Exchange News Service and the equivalent service of the Frankfurt Stock 

Exchange:

2.4 by email to the legal representatives of the active claimant groups, alternatively by email 

directly to the active claimant groups:

2.5 by email to the known legal representatives of Scheme Creditors, alternatively by email 

directly to the known e-mail addresses of known Scheme Creditors: and

2.6 otherwise in accordance with any publication requirements as may be directed by the 

Western Cape High Court.,

http://www.SteinhoffSettlement.com
w.sfeinhoffinternational.com
http://www.SteinhoffSettlement.com
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3 ACTION REQUIRED

3.1 A Scheme Meeting will in due course be convened by notice to Scheme Creditors eligible 

to attend and vote at the Scheme Meeting.

3.2 If eligible Scheme Creditors wish to attend and vote at the Scheme Meeting, they should 

take note of the Important Dates and Times posted on . 

provide the Claims Administrator with the necessary supporting documentation evidencing 

their status as a Scheme Creditor and, subject to the dispute resolution process contained 

in the Proposal, provide substantiation of the value of the claim they assert, and follow the 

process set out in the Proposal

www.SteinhoffSettlement.com

4 SUMMARY OF THE PROPOSAL

The Proposal contemplates a compromise betw-een the Company and Scheme Creditors, defined in 

the Proposal, and who are envisaged to be settled in accordance with the terms of the Proposal

4.1 The Proposal shall become effective if (i) it is adopted by the statutory required majorities 

of the Scheme Creditors, (ii) it is thereafter approved and sanctioned on a final and 

non-appealable basis by the High Court and (iii) all ol the Suspensive Conditions are 

satisfied. Following the Proposal becoming effective, compromises will become effective 

and distributions will be made to the Scheme Creditors who are entitled thereto.

4.2 Scheme Creditors comprise what are defined in Annexure A to the Proposal as -

4.2.1 the Contractual Claimants:

4.2.2 the Financial Creditors; and

4.2.3 the SIHPL Market Purchase Claimants.

who are envisaged to be settled in accordance with the terms of the Proposal

4.3 The Proposal shall become effective if (i) it is adopted by the statutory required majorities 

of the Scheme Creditors of the Company that participate in the filing and voting procedures; 

(ii) it is thereafter approved and sanctioned on a final and non-appealable basis by the High 

Court of South Africa as contemplated in section 155(7) of the Companies Act, and (iii) all

2
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of the Suspensive Conditions (as defined in Annexure A to the Proposal) applicable to the 

Proposal are satisfied Following the Proposal becoming effective, compromises will 

become effective and distributions will be made to the Scheme Creditors who are entitled 

thereto in accordance with the provisions of the Proposal. If the Proposal does not become 

effective, it shall be of no legal force or effect, shall not constitute a compromise of any 

claims of Scheme Creditors, and shall not constitute an offer of any kind on the part of the 

Company capable of acceptance by Scheme Creditors

4.4 If you are a Scheme Creditor of SIHPL you are invited, tn accordance with the terms of the

Proposal to file a claim and participate in the voting procedures set out therein, as you may 

be eligible to receive a payment based on the Proposal.

4.5 The Proposal shall be put to a vote at a virtual meeting or meetings, convened for such 

purpose.

4.6 The Proposal does not constitute, on any basis whatsoever, an admission of any liability on

the part of SIHPL towards any party that has instituted legal proceedings against SIHPL, or 

intends to institute such legal proceedings or has threatened to institute such legal 

proceedings or who may assert a claim of whatsoever nature and howsoever arising, in 

legal proceedings

4.7 The Scheme Creditors are encouraged to contact their respective advisers regarding the

filing and voting procedures set out in the Proposal and. in addition, to consult 

www SteinhoffSettlement.com for further information.

4.8 As a number of the matters set out in the Proposal are complex and technical in nature, all

interested persons are encouraged to consult with an independent legal advisor, 

accountant, financial advisor or any other professional advisor who may be of assistance to 

interested persons in respect to the contents of the Proposal.

www_SteinhoffSettlement.com
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1 Introduction

The Supervisory Board and the Management Board (together, the "Boards") of 
Steinhoff International Holdings N.V. (“SIHNV") have now received a report 
prepared by PricewaterhouseCoopers Advisory Service Proprietary Limited ("PwC") 
setting out their findings following the investigation initiated at the request of the 
Supervisory Board in December 2017 on the instructions of Werksmans Attorneys 
(“PwC Report" or "Report").

PwC's findings are the product of a wide ranging review over fourteen months' work 
during which time a large team of PwC professionals was engaged in investigations 
in South Africa and other relevant jurisdictions. In the course of its investigation PwC 
has collected, reviewed and processed an enormous amount of information and 
data. The PwC Report itself is in excess of three thousand pages with over four 
thousand documents as annexures.

The content of the PwC Report is being considered by SIHNV and its advisers and is 
being used to assist production of the Group's financial statements for FY2017 and 
FY2018 and to assist decision making on areas for further investigation and remedial 
work. The PwC Report is also confidential and subject to legal privilege and other 
restrictions. For these reasons SIHNV does not currently intend to publish the Report 
and by publishing this overview does not waive the confidentiality and legal 
privilege which inheres in the PwC Report.

However, the Group is able at this stage to provide this overview on its understanding 
of the Report’s key findings together with the Board's preliminary views on the 
additional remedial measures required and the next steps to be taken by the Group.

2 Scope of the PwC Investigation

PwC was asked to assist with an investigation into the occurrence of potential 
accounting irregularities, or potential non-compliance with laws and regulations 
impacting on Steinhoff's financial statements.

The scope of PwC’s work was to analyse and investigate:

• allegations of potential accounting irregularities and/or potential non- 
compliance with laws and regulations, made against various Steinhoff 
entities and its former executives;

• concerns raised by Steinhoff's external auditor, Deloitte; and

• any other issues brought to PwC's attention requiring investigation in relation 
to the Steinhoff Group.

PwC's investigation to date has been performed in two phases:

• The Initial Phase - A period of information-gathering and understanding of 
the allegations, and then;



It is envisaged that a further phase of investigative work (Phase 2) will be requested 
in respect of certain issues identified that Steinhoff envisages will not be material to 
Steinhoff's financial statements but which may be significant for other reasons and 
will require further investigation, conclusion and resolution.

The PwC investigation team's principal interaction with SIHNV was through a special 
committee of the Boards being Louis du Preez, Peter Wakkie and Moira Moses 
assisted by Alexandra Watson and the Supervisory Board nominee director Paul 
Copley following his nomination in August 2018.

PwC has confirmed that it considers itself to be independent of the Group and that 
it has not been influenced or restricted by the Group in terms of access to 
information to undertake its investigation or in the writing of the report. The scope of 
the PwC Report is consistent with the investigation plans discussed with and 
approved by the Supervisory Board.

PwC's findings are the result of work performed up to 28 February 2019 and are 
subject to their engagement terms agreed with Werksmans and certain important 
limitations, including the following:

• The PwC Report (and the related information gathering and investigation) is 
subject to legal privilege and is confidential.

• The PwC Report does not constitute an audit, a review or examination of 
Steinhoff's financial statements. Deloitte, in its capacity as the external 
auditor, has had full and unrestricted access to the PwC Report, on terms 
agreed between the two firms, to facilitate the ongoing audit process.

• The work performed by PwC was focused on accounting irregularities and 
non-compliance with laws and regulations but PwC's work does not 
constitute legal advice or legal opinion.

In the course of its work, PwC has interviewed or submitted questions to twenty two 
current and former directors and officers. As part of that process, PwC has 
interviewed or received responses to questionnaires from all those current members 
of the Supervisory Board and current Management Board members who were 
serving and/or employed prior to 6th December 2017. Mr Markus Jooste, the former 
CEO and certain other individuals have not yet made themselves available for an 
interview with PwC and discussions are ongoing regarding the basis on which any 
such interviews may take place.

3 Key Findings and Observations

3.1 Key Findings

The Boards' current assessment of PwC's key findings is set out below and is subject 
to the observations in paragraph 3.2 below:

3.1.1 A small group of Steinhoff Group former executives and other non Steinhoff 
executives, led by a senior management executive, structured and 
implemented various transactions over a number of years which haddfie)



result of substantially inflating the profit and asset values of the Steinhoff 
Group over an extended period.

3.1.2 The PwC investigation found a pattern of communication which shows the 
senior management executive instructing a small number of other Steinhoff 
executives to execute those instructions, often with the assistance of a small 
number of persons not employed by the Steinhoff Group.

3.1.3 Fictitious and/or irregular transactions were entered into with parties said to 
be, and made to appear to be, third party entities independent of the 
Steinhoff Group and its executives but which now appear to be closely 
related to and/or have strong indications of control by the same small group 
of people referred to in 3.1.1 and/or 3.1.2 above.

3.1.4 Fictitious and/or irregular income was, in many cases, created at an 
intermediary Steinhoff Group holding company level and then allocated to 
underperforming Steinhoff operating entities as so called “contributions" that 
took many different forms and either increased income or reduced expenses 
in those operating entities. In most cases, the operating entities received 
cash for the contributions from another Steinhoff Group or from non Steinhoff 
companies (funded by Steinhoff), resulting in intercompany loans and 
receivables.

3.1.5 The transactions identified as being irregular are complex, involved many 
entities over a number of years and were supported by documents including 
legal documents and other professional opinions that, in many instances, 
were created after the fact and backdated.

3.2 Observations by the Boards

3.2.1 None of those Steinhoff Group executives identified in the PwC Report is 
currently employed by the Group. However, one individual, contracted by 
the Group, is co-operating to assist the ongoing investigations and related 
matters.

3.2.2 The Boards believe that the facts identified in the PwC Report raise serious 
allegations, against the senior executive in particular. As a next step the 
relevant former Steinhoff executives and other non Steinhoff Group 
individuals identified in the PwC Report will be invited to comment on its 
findings. (See remediation plan and next steps below)

3.2.3 The quantum of the various relevant transactions has been identified by PwC. 
The Steinhoff finance team are in the process of preparing financial 
statements, including restated financial statements for 2016, which take the 
findings of the PwC Report into consideration.

3.2.4 The PwC Report contains details of the contributions made to underlying 
Steinhoff Group operating entities over time. The findings indicate that such 
transactions occurred over a number of years. However, the level of financial 
contribution and the recipients of contributions varied from year to year. 
Neither Pepkor Europe, including Pepco and Poundland, Pepkor Holdingsri5or
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any of the other South African operating entities were identified as having 
received such contributions.

3.2.5 Despite the extensive investigative work done by PwC and Steinhoff, there 
are still a number of unanswered questions, particularly in relation to the 
identification of the true nature of the counter-parties or the ultimate 
beneficiaries to various transactions. These matters will be the subject of 
further investigation in order to assist potential recoveries for the Group.

4 Identification of Third Parties and the Nature of the Relevant Transactions

The key findings of the PwC Report result from a significant amount of work 
undertaken to identify the third party entities and the nature of the transactions used 
to create the irregularities, in general terms the PwC Report finds that the fictitious 
and/or irregular transactions had the effect of inflating the profits and/or asset 
values of the Steinhoff Group.

4.1 Key Third Party Entities Identified

The PwC Report finds that it appears that the Steinhoff Group entered into a number 
of transactions (some of which were fictitious or irregular) with allegedly 
independent third party entities which resulted in the inflation of profits and asset 
values.

The PwC Report identifies three principal groups of corporate entities that were 
counterparties to the Steinhoff Group in respect of the transactions that have been 
investigated. Other corporate entities have also been identified together with a 
finding that there was a practice of using similar entity names and changing 
company names resulting in confusion between entities.

The three principal groups identified are as follows - the legal and/or beneficial 
ownership of these groups are in some cases currently unknown to the Steinhoff 
Group:

• The Campion / Fulcrum Group

• The Talgarth Group

• The TG Group

4.2 Nature of Relevant Transactions

The PwC Report refers, in the main, to the inflation of profits and asset values as being 
effected through a cycle of income creation (section 4.2.1 below), resulting in 
further measures being taken to address the related non-recoverable receivables 
and inflated asset values (section 4.2.2 below). Various transactions were entered 
into to obscure the extent of the overstatement of the assets (section 4.2.3 below). 
These included the allocation as contributions by the Steinhoff Group to operating 
entities within the Steinhoff Group (section 4.2.4 below).

The major relevant transactions identified in the PwC Report are categorised by 
them as follows:

4



(1) Profit and asset creation;

(2) Asset overstatement and reclassification;

(3) Asset and entity support; and

(4) Contributions.

4.2.1 Profit and asset creation

The PwC Report finds that certain Steinhoff Group entities recorded sales to, or 
received benefits or income from, entities that were purportedly independent of the 
Steinhoff Group but which now appear to be either closely related to and/or have 
strong indications of control by the Steinhoff Group or certain of its former employees 
and/or third parties or former management.

The PwC Report details the income from fictitious and/or irregular transactions 
identified during the PwC investigation that was recorded by the Steinhoff Group for 
FY 2009 to FY 2017 from the purportedly independent third parties and shown in Table 
1 below. (See paragraph 5 below for commentary on the financial impact of the 
amounts referred to in Table 1.)

‘In these periods GT Global Trademarks was not recorded as a Steinhoff Group entity and as such amounts from GT Global Trademarks were not eliminated on 
consofidafion. Further income from the sale of brands and/ or entities in relation to GT Global Trademarks and GT Branding Holding have not been included.
“ Depreciation reversals

Table 1,

- B C D E F G H 1

FY

Talgarth 
Group 

(excl Triton) 
EUR

TG Group

EUR

Trifon

EUR

GT Global 
Trademarks

EUR

Tulett 
Holdings

EUR

Group 
Adj”

EUR

SVF SA

EUR

Koenig

EUR

Total

EUR

I 2009 326,350,588 - - 326.350,588

2 2010 545.067,601 - 545.067.601

3 2011 661.291,101 - - 3.526,529 664,817.629

4 2012 586,481.494 - - - 586,481.494

5 2013 615.343,245 - - 615.343,245

6 2014 45,5)1,907 230,961,882 120,715.281 - - 397.189,070

7 2015 383,786,237 288,217,613 285.892,049 35.987,207* - 29,863,164 - 1,023,746,271

8 2016 992.804,078 279.633,334 9^64,469 4IJ93,587* - 27,001,490 372,993 - 1,350.569.951

9 2017 3,453,733 221,448,162 - 583,060.000* 169,405,387 12^97^58 7,265,939 997,030,579

10 Total 4,160,089,983 1,020,260,991 415,971,799 660,440,795 169,405,387 69,262,012 7,638,932 3,526,529 6,506,596,428

The PwC investigation identifies transactions that result in profit and asset creation 
involving brands, intellectual property and know-how. The entities associated with 
these assets include the Talgarth Group (Talgarth and Triton) and Campion/Fulcrum 
Group (TG Group, GT Global Trademarks and SVF SA) and Tulett Holdings.

The income from these transactions was in many instances not paid by the so-called 
independent entities to the Steinhoff Group, resulting in loans or other receivables 
owed to the Steinhoff Group that had little or no economic substance and, which, 
as such were never settled.
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4.2.2 Asset overstatement and reclassification

The non-recoverable receivables resulting from the fictitious or irregular income 
created by the transactions described in 4.2.1 above were subsequently either 
settled in set-off arrangements or reclassified into different assets.

In a number of instances, the non-recoverable receivables were set-off using 
intergroup payments and by the assignment of debts. This had the effect that loans 
were moved between entities both in the Steinhoff Group and around the 
purportedly independent entities. These set-off arrangements and/or assignments of 
debt resulted in movement of the loans, which were accounted for as being 
repayments by the original party.

In other instances, often through purportedly independent entities, the non- 
recoverable receivables were reclassified into different classes of assets, for 
example, cash equivalents, increases in the value of fixed properties, increases in 
the value of trademarks or increases in the value of acquired goodwill. These 
reclassifications created the impression that the non-recoverable receivable had 
been settled and resulted in other asset values being inflated.

The PwC Report also identifies further asset reclassifications in connection with the 
property portfolios within the Kika Leiner business and the Hemisphere property 
portfolio.

4.2.3 Asset and entity support

The resulting inflated asset values were then supported by, for example:

(a) increasing the rental to be paid in terms of intergroup rental contracts for 
properties based on valuations that may have not been reliable;

(b) increasing the royalties to be paid under intergroup royalty agreements for 
trademarks; and/or

(c) orchestrating intergroup payments and assignments of debt to demonstrate 
the settlement of the cash equivalents.

These inflated costs were included in the operating companies' results, increasing 
the cost bases, and in some cases, adding to the losses made by these entities. This 
had the following knock-on effects:

(a) the losses made by operating entities could not support the acquired 
goodwill; and

(b) operating entities did not positively contribute to the Steinhoff Group results.

4.2.4 Contributions

The losses in the operating entities were mitigated by the Steinhoff Group then 
making an onward distribution of the fictitious or irregular income (Section 4.2.1) that 
had, in some instances, been created at intermediary holding companies in the 
Steinhoff Group to the various Steinhoff operating entities via contributions. In many 
cases, these contributions to operating companies were settled in cash by oth^r



These contributions hod the effect of:

(a)

(b)

(a)

(a) Intangible asset transactions;

(b) Accounting for group or related entities;

(c) Contributions and ‘cash equivalents’;

(d) Property transactions; and

(e) Share transactions and consequential effects of accounting irregularities.

The full financial impact of the findings in the PwC Report is still being determined by 
the Steinhoff Group. The financial effect will be reflected to the extent possible in 
the restated closing balances for FY 2015 which forms part of the restated FY 2016 
accounts as well as the, to be published, FY 2017 and FY 2018 accounts. The 
financial statement approval process by the Boards will take the PwC findings into 
consideration.

Table 1 in Section 4.2.1 identified the "independent" counterparty from which the 
Steinhoff Group had supposedly received income. The PwC Report details how the 
fictitious and/or irregular income recorded in Table 1 was initially accounted for 
among the Steinhoff entities from financial years FY2009 to FY2017. The entries for 
2017 were reversed out in December 2017 but were included in the Group's 
reporting prior to December 2017.

Steinhoff Group companies, creating the impression (internally and externally) that 
they had substance.

enabling operating entity budgets to be met (although budgets often 
included contributions).

enabling forecasts made to support the price paid for acquired entities to be 
met; and

the operating entities potentially appearing more profitable than they 
actually were (in circumstances where the contributions were greater than 
the inflated costs allocated to that entity);

Contributions from Steinhoff Group entities to the Steinhoff operating entities would 
typically eliminate on consolidation; but before elimination these contributions 
supported the profitability, liquidity, solvency and value of acquired goodwill of the 
operating company. By contrast, the fictitious or irregular income described in 
Section 4,2.1 and recorded at intermediary holding companies did not eliminate on 
consolidation, as it was recorded as originating from purportedly independent 
entities, thus inflating the Steinhoff Group profits.

The Management Board consider that the most meaningful disclosure in the 
financial restatements of the various relevant elements of the investigation will be 
categorised as follows;

5 Financial Impact of Key Findings
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The Group is in the process of finalising the impact on the financial statements of the 
findings in the PwC Report and any consequential effects of the accounting 
irregularities on the Steinhoff Group's financial results. The share transactions and 
consequential effects include goodwill and brand impairments as a result of lower 
profitability, employee share-based payment scheme reversals and share based 
payment expenses relating to shares issued to purported third parties and funded 
with non-recourse loans.

If the Group, having considered the findings in the PwC Report, including any 
consequential impacts, believes that the restatements to the total equity position of 
the Group as reflected in the unaudited half year results published on 29 June 2018 
are materially out of line, the Group will inform the market as soon as it becomes 
aware of such material difference.

Despite the considerable work done by PwC as well as Steinhoff employees in the 
course of the investigation, there is still a degree of uncertainty relating to the nature 
of relationships with various counterparties and their ultimate beneficiaries, and 
therefore the appropriate reporting of financial transactions. The Group financial 
statements to be published will also seek to clearly identify the areas where 
management's judgment has been exercised.

6 Remedial Measures

In light of the emerging facts from the investigation work undertaken by Steinhoff 
and PwC, the Group is documenting and developing a remediation plan under the 
auspices of the Supervisory Board. A number of remediation measures have already 
been put in place, and others will follow in due course. These steps are additional 
to steps that will be taken to join individuals in proceedings or to initiate recovery 
proceedings.

An initial project plan has been produced and a newly created position of Chief 
Compliance and Risk Officer will be filled shortly. The Chief Compliance and Risk 
Officer will report monthly to the Boards, with a dual reporting line to the CEO and 
Audit and Risk Committee.

The remediation plan focuses on:

• Governance: the continued change and improvement to all aspects of 
governance and controls throughout the Steinhoff Group supported by a 
clear plan and support for the required further changes;

• Remediation of the accounting irregularities, non-compliance with laws and 
regulations and misappropriations: the assessment of the investigation, 
interpretation of the findings and the next steps in relation to those findings 
and any further investigations that may be required including an assessment 
and implementation of measures to recover losses incurred by the Group; 
and

• Analysis and assessment of the investigation: to ensure, among other things, 
that all material aspects have been identified and evaluated including those 
allegations that have been raised by the auditors and other sources. Thi/will
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inform the identification of matters to be dealt within a Phase 2 scope of the 
investigation.

The remediation plan is in the process of being finalised (and will be continuously 
reviewed and updated as the Group progresses) and advanced versions have 
been reviewed and commented on by the Management Board and the Supervisory 
Board.

In addition, following the key findings in the PwC Report, the Boards' have resolved 
to pursue claims against certain individuals that appear responsible for the unlawful 
conduct identified. Those claims will be multifaceted and will be pursued in the 
various jurisdictions where the unlawful conduct has taken place. There are pre
requisites in certain jurisdictions which require that the individuals be given an 
opportunity to address the allegations made against them prior to the institution of 
proceedings against them. This is in process.

If required and immediately following expiry of any necessary process, proceedings 
will be instituted against the individuals and orders will be sought that, among other 
things, in the event that any allegations against the Steinhoff Group by third party 
claimants are sustained, the individuals reimburse or pay a contribution to the 
Steinhoff Group in an amount equal to the amount which the Steinhoff Group is 
ordered to pay the third party claimants in any such proceedings or in any further 
proceedings. In addition, the Group intends to seek recovery of the bonuses paid 
to certain individuals.

The Amsterdam Court has recently granted Dutch leave against Mr Markus Jooste, 
the Group's former CEO, at the Group's request.

7 Next Steps

The Boards continue to consider the contents of the PwC Report. Actions now being 
progressed include the following:

Consideration of the findings in the PwC Report to ensure that they are 
treated appropriately in the preparation of the Group's financial statements 
for the 2017 and 2018 financial years.

Pursuit of recovery of losses incurred and damages suffered by the Group.

Full assistance and co-operation with any criminal investigations against 
those who perpetrated the unlawful actions and with other regulatory 
authorities.

Finalisation and implementation of the remediation plan.

Consideration of the Group's options to address the various litigation action 
initiated against the Group.

Further detailed review of the findings of the PwC Report and finalisation of 
the scope of work for Phase 2 of the investigation.



Updates on these actions will be provided when appropriate. These steps are in addition to 
the continued focus on the Group's stability, liquidity and support for the operating 
companies.



COMBINED

SUMMONS

CASE NO:

IN THE HIGH COURT OF SOUTH AFRICA

WESTERN CAPE DIVISION, CAPE TOWN

In the matter between:

TREVO CAPITAL LTD Plaintiff

STEINHOFF INTERNATIONAL HOLDINGS (PTY) LIMITED Defendant

(Registration Number: 1998/003951/07)

To the sheriff or his deputy:

INFORM

STEINHOFF INTERNATIONAL HOLDINGS (PROPRIETARY)

LIMITED, (formerly “Steinhoff International Holdings Ltd”), a company duly 

incorporated in accordance with the laws of the Republic of South Africa, 

bearing registration number: 1998/003951/07 and having its registered address
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at. Block D De Wagenweg Office Park, Stelientia Road, Stellenbosch, Western 

Cape, 7600.

(hereinafter called the Defendant)

THAT

TREVO CAPITAL LIMITED, a company with limited liability incorporated 

in the Republic of Mauritius, registration number: 091521C1/GBL having its 

registered address and principal place of business at Rogers House, 5 President 

John Kennedy Street, Port Louis, Mauritius.

(hereinafter called the Plaintiff),

hereby institutes action against the Defendant in which action the Plaintiff claims the 

relief and on the grounds set out in the particulars annexed hereto.

INFORM the Defendant further that if the Defendant disputes the claim and wishes to 

defend the action, the Defendant shall -

(i) within TEN (10) days of service upon the Defendant of this Summons, file 

with the Registrar of this Court at Keerom Street, Cape Town, Notice of 

Defendant’s intention to defend and serve a copy thereof on the Attorneys of 

the Plaintiff, which notice shall give an address (not being a post office or
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poste restante) referred to in rule 19(3) for the service upon the Defendant of 

all notices and documents in this action.

(ii) Thereafter and within twenty days after filing and serving notice of intention to 

defend as aforesaid, file with the Registrar and serve upon the Plaintiff a Plea, 

Exception, Notice to strike out, with or without a Counter-claim.

INFORM the Defendant further that if the Defendant fails to file and serve notice as 

aforesaid, Judgment as claimed may be given against the Defendant without further 

notice to the Defendant or having filed and served such notice, the Defendant fails to 

plead, except, make application to strike out or counter-claim, Judgment may be given 

against the Defendant.

AND immediately thereafter serve on the Defendant a copy of this summons and return 

the same to the Registrar with whatsoever you have done thereupon.

DATED at CAPE TOWN this % day of MARCH 2019.

REGISTRAR
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BOWMAN GILFILLAN

Plaintiffs Attorneys

22 Bree Street

CAPE TOWN

REF: D de Klerk/6186596

Tel: 021 480 7934

Fax: 021 480 3280

Email: deon.deklerk@bowmanslaw.com

mailto:deon.deklerk@bowmanslaw.com


IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN)

In the matter between:

CaseNo. 

TREVO CAPITAL LTD Plaintiff

and

STEINHOFF INTERNATIONAL HOLDINGS (PTY) LTD Defendant

(Registration Number: 1998/003951/07)

PARTICULARS OF CLAIM

THE PARTIES

I. The plaintiff is Trevo Capital Ltd, a company with limited liability incorporated in the 

Republic of Mauritius, registration number: 091521C1/GBL having its registered 

address and principal place of business at Rogers House, 5 President John Kennedy 

Street, Port Louis, Mauritius.

2. The defendant is Steinhoff InternatioHal Holdings (Pty) Ltd, (formerly “Steinhoff 

International Holdings Ltd”), a company duly incorporated in accordance with the laws 

of the Republic of South Africa, bearing registration number: 1998/00395 l/OTTand

5



2

having its registered address at. Block D, De Wagenweg Office Park, Stellentia Road, 

Stellenbosch, Western Cape, 7600.

THE STEINHOFF SHARE PURCHASE TRANSACTION

3. On or about 29 October 2015, Treemo (Pty) Ltd (“Treemo”) and the plaintiff concluded 

a forward sale confirmation (“the forward sale”) under an International Swops and 

Derivatives Association (“ISDA”) master agreement entered into between the same 

parties on or about 7 October 2015. The forward sale was amended on 27 November 

2015. A copy of the ISDA master agreement is attached hereto as “A”, a copy of the 

forward sale is attached hereto as “B”, and a copy of the amendment is attached hereto 

as “C”.

4. In terms of the forward sale:-

4.1. Treemo sold 56,578,213 shares in the first defendant (“Steinhoff shares”) to 

the plaintiff at a forward price of R 81,59 per Steinhoff share, with delivery 

and payment to take place on future dates determined by the plaintiff;

4.2. The plaintiff was entitled to elect to discharge payment of any portion of the 

forward price by way of issuing and delivering to Treemo non-voting, 

redeemable preference shares denominated in Rand with a 7% yield issued by 

the plaintiff and listed on the Namibian Stock Exchange (“the Trevo prefs”); 

and
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4.3. In the event that, prior to the forward date (being the date the plaintiff would 

pay or discharge the obligation to pay some or all of the forward price), the 

Steinhoff shares were exchanged for “exchange securities”, then for the 

purposes of the forward sale the number of Steinhoff shares to be delivered 

would be the number of exchange securities received by Treemo in exchange 

for the applicable Steinhoff shares.

5. During December 2015 and prior to delivery of its Steinhoff shares to the plaintiff in 

terms of the forward sale, Treemo, as a shareholder of the defendant, became entitled 

to, and did, exchange its Steinhoff shares for an equal number of shares in Steinhoff 

International Holdings NV (“Steinhoff NV”) (“Steinhoff NV shares”) in terms of a 

scheme of arrangement approved by the defendant’s shareholders and implemented 

with effect from 7 December 2015 (“the scheme of arrangement”).

6. Relevant steps in terms of the scheme of arrangement were as follows:-

6.1. Steinhoff NV acquired all of the issued ordinary shares in the defendant from 

the holders thereof, in exchange for an equivalent number of ordinary shares in 

Steinhoff NV that were issued to the former holders of ordinary shares in the 

defendant (including Treemo);

6.2. The listing of the defendant on the Johannesburg Stock Exchange (‘"the JSE”)

was terminated;
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6.3. The ordinary shares in Steinhoff NV were listed on the Frankfurt Stock 

Exchange as a primary listing and on the JSE as a secondary listing; and

6.4. The defendant became a wholly owned subsidiary of Steinhoff NV.

7. In compliance with their respective obligations under the forward sale:

7.1. The plaintiff discharged the forward price by paying Treemo an amount of 

R 510,001,669 in cash and the balance of R 4,106,214,736 by way of the 

Trevo prefs; and

7.2. Treemo delivered the 56,578,213 Steinhoff NV shares to the plaintiff.

THE VALUATION OF THE STEINHOFF SHARES

8. The plaintiff agreed to pay the purchase price of R 81.59 per Steinhoff share in terms of 

the forward sale because it, and the independent professionals engaged by it to value 

the Steinhoff shares at the time of the forward sale (“the independent professionals”), 

believed this to represent the true market value of the Steinhoff shares at the time the 

forward sale was concluded.

9. In valuing the Steinhoff shares, the plaintiff and the independent professionals placed 

reliance on the defendant’s 2015 annual financial statements, which were published on 

8 September 2015.
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10. The plaintiff and Treemo agreed the purchase price on the basis of the value 

conclusions reached by the independent professionals, in reliance upon the aforesaid 

financial statements.

NEGLIGENT / INTENTIONAL MISSTATEMENT

11. At all material times prior to the implementation of the scheme of arrangement, the 

defendant owed a legal duty to those members of the public interested in purchasing 

Steinhoff shares, including the plaintiff, to ensure that its annual financial statements 

contained true, accurate and reliable statements and did not contain false or misleading 

statements with regard to the defendant’s financial position (including that of its 

subsidiaries).

12. The said duty arose inter alia by virtue of the following facts and circumstances, all of 

which were known to the defendant at all relevant times:

12.1. The defendant was a public company listed on the JSE;

12.2. The defendant was subject to the provisions of the Companies Act 71 of 2008 

(“the Companies Act”) applicable to public companies, including the 

provisions set out in paragraph 17 below;

12.3. There was an active market in Steinhoff shares, both on the market and by way 

of private transactions;
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12.4. Information in relation to the defendant’s financial position, other than that 

contained in its annual financial statements and financial information 

published by it, was within its exclusive possession and not publicly available;

12.5. Members of the public interested in purchasing and/or selling Steinhoff shares 

(including the plaintiff) relied upon the statements and information contained 

in the defendant’s annual financial statements in determining the value of the 

Steinhoff shares and/or in deciding whether to purchase or sell such shares and 

at what price, and to determine the trading price of its shares;

12.6. Should its annual financial statements contain false or materially misleading 

statements which overstated its assets and/or net income or that of its 

subsidiaries, and/or understated its liabilities or that of its subsidiaries, this 

would

12.6.1. result in an artificial inflation of the trading price of its shares and

cause members of the public interested in purchasing its shares 

(including the plaintiff) to purchase its shares and/or to do so at a 

purchase price higher than what they would otherwise pay for the 

shares; and

12.6.2. have a materially adverse impact on the trading price and value of

its shares, should the true financial position later become known, 

which would occasion loss to its shareholders who had purchased
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the shares on the basis of publicly available information provided

by the defendant.

13. In breach of its legal duty and intentionally, alternatively negligently, the defendant 

failed to ensure that its published 2015 annual financial statements contained true, 

accurate and reliable statements with regard to the defendant’s financial position, and 

published its 2015 annual financial statements which materially overstated the first 

defendant’s or its subsidiaries’ assets and/or net income, and/or materially understated 

its liabilities or that of its subsidiaries (“the false statements”).

14. But for the false statements, and had the 2015 annual financial statements reflected the 

true financial position of the defendant (including its subsidiaries), the plaintiff would 

not have purchased the Steinhoff shares in terms of the forward sale.

15. The defendant’s conduct has caused the plaintiff loss, as pleaded further below.

16. In the circumstances, the defendant is liable to the plaintiff for the loss suffered by it.

STATUTORY LIABILITY UNDER THE COMPANIES ACT

In the alternative to what is pleaded in paragraphs 11 to 16 above, and in any event, the 

plaintiff pleads as follows:

17. At all material times hereto, the defendant was subject to the following provisions of 

the Companies Act (collectively ‘the statutory provisions’):- / j
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17.1, Section 22(1) which provides that: “The company must not carry on its 

business recklessly, with gross negligence, with intent to defraud any person 

or for any fraudulent purpose”-,

17.2. Section 28(1) which provides that: “A company must keep accurate and 

complete accounting records”',

17.3. Section 28(3)(a)(i)(aa) which provides that: “It is an offence for a company 

with an intention to deceive or mislead any person to fail to keep accurate or 

complete accounting records”',

17.4. Section 29(1 )(b) which provides that: “If a company provides any financial 

statements, including any annual financial statements, to any person for any 

reason, those statements must ... (b) present fairly the state of affairs and 

business of the company, and explain the transactions andfinancial position of 

the business of the company”', and

17.5. Section 29(2)(a) and (b) which provides that: “Any financial statements 

prepared by a company, including any annual financial statements of a 

company as contemplated in section 30, must not be (a) false or misleading in 

any material respect; or (b) incomplete in any material particular, subject 

only to sub-section (3)” [Sub-section 3 concerns summaries of financial 

statements and is not applicable],
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18. The defendant’s conduct in compiling and publishing its 2015 annual financial 

statements containing the false statements in the circumstances set out above is in 

contravention of one or more of the statutory provisions in that the defendant thereby:-

18.1. carried on its business recklessly and/or with gross negligence and/or with 

intent to defraud inter alia members of the public interested in purchasing 

Steinhoff shares, including the plaintiff, and/or for a fraudulent purpose; 

and/or

18.2. failed to keep accurate and complete accounting records; and/or

18.3. failed to keep accurate and complete accounting records, with the intention to 

deceive or mislead its shareholders, investors and members of tire public 

interested in purchasing its shares, including the plaintiff; and/or

18.4. misrepresented the state of affairs and business of the company; and/or

18.5. failed properly to explain the transactions and financial position of the 

business of the defendant; and/or

18.6. prepared financial statements that were false and misleading in a material

respect or respects; and/or

18.7. failed to provide complete material information in its annual financial

statements.
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19. The defendant’s conduct has caused the plaintiff loss, as pleaded further below.

20. In the circumstances, the defendant is liable to the plaintiff in terms of section 20(6)(a) 

and/or section 218(2) of the Companies Act for any damage and or loss suffered by the 

plaintiff as a result of the defendant’s contraventions of the above provisions of the 

Companies Act.

THE PLAINTIFF’S LOSS

21. On or about 5 December 2017 Steinhoff NV publicly admitted to accounting 

irregularities relating to the financial statements of the defendant, and on or about 2 

January 2018, Steinhoff NV made a public announcement advising that the 2016 and 

2015 annual financial statements of the defendant could not be relied upon.

22. These announcements caused a massive decline in the share price of Steinhoff NV

shares, which currently have no more than nominal value.

23. In any event, at the time of the forward sale, the Steinhoff shares in truth had no more

than nominal value.

24. The plaintiff has accordingly suffered a loss, being the amount it paid for the Steinhoff

NV shares in terms of the forward sale, less any amounts received from the sale of its

Steinhoff NV shares in mitigation of its loss.
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25. The plaintiffs loss was occasioned as a result of the first defendant’s intentional, 

alternatively negligent misstatements, further alternatively contraventions of the 

statutory provisions set out above.

26. The amount of the plaintiffs loss, for which the defendant is liable, is the sum of

R 2,157,791,106, calculated as follows:-

Calculation of the claim

Purchase price in terms of the forward 
sale

81.59

Number of Steinhoff NV shares held 
on 5 Dec 2017

28 671 808

Original purchase price of these 
shares

2 339332 815 a

Mitigation of losses

' Nn^rofcharts -
11 JanlS 7 322 480 3 466242 14.99 51 970 474
12 Jan IS 6313 487 2 625 710 15.07 39 575 304
15 Jan 18 3 662 667 1 422 603 15.14 21 541281
16 Jan 18 2 05 0 674 833 445 15.03 12 524 593
16 Jan 18 4 681 250 1 834 114 15.03 27 562 134
17 Jan 18 4 681 250 I 890078 15.01 28367 921

28671 808 12 072152 181 541 709 b

Loss 2 1 57 791106 a-b

27. In and during November 2017, the plaintiff entered into a derivative transaction with a 

third party international bank (‘the bank’) in terms of which the plaintiff would be 

entitled to receive a payment from the bank, should the Steinhoff NV share price 

decline below certain parameters (“the hedge”).

28. In the event, such decline eventuated and the plaintiff received a payment from the 

bank of €16,804,000 (or R 251,325,017, at the applicable exchange rate of R 14,96 per 

Euro) (“the hedge payment”) in terms of the hedge.
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29. The hedge payment is however a collateral benefit that does not fall to be taken into 

account in the calculation of the plaintiffs damages as set out above.

WHEREFORE plaintiff prays for judgment against the defendant as follows

a. Payment in the amount of R 2 157 791 106.

b. Interest thereon at the prescribed rate a tempora morae to date of payment.

c. Costs of suit, including the costs of two counsel.

d. Further and/or alternative relief.

DATED at CAPE TOWN this the day of MARCH 2019.
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Per:

BOWMANS INC

Deon de Klerk

Plaintiff’s attorneys

22 Bree Street

Cape Town

Ref: D de Klerk/



Imernndanfll Swaps and Dcrivalivas Association, Joe.

2002 MASTER .AGREEMENT
dated as of 

Treemo (Proprietary) Limited Trevo CnpituJ Limited
 Ql1^    1 

Jove entered and/or anticipate einering into one or mure transnclions (each a “Transaction") that arc or will be 
governed by this 2002 Master Agreement, which includes the schedule (the “Schedule"), and the documents and 
other confirming evidence (each a “Confirmation") exchanged between (he parties or otherwise e/Tccttve for the 
purpose of confirming or evidencing (hose Transactions. This 2002 Muster Agreement and the Schedule Sic together 
referred to es this “Muster Agreement*

Accordingly, rhe parties agree as follows:—

R Interpretation

(a) Dejiullhna. The urnw defined in Section 14 ond elsewhere in (in's Master Agreement will have the 
meanings therein specified for the purpose of this Mosier Agreement.

(b) IncoMsisfeiuy. In the event of wny iijeansislenuy belween the provisions of the Schedule and the other 
provisions of this Master Agreement, the Schedule will prevail, In the event of ony inconsistency between the 
provisions of any Cnnfiniwiion and (his Master Agreement, such Confirmftlion will prevail for the purpose of the 
relevant 'fransnetion.

(c) Single Agreemcni. All Transactions tve entered into in reliance on the fact that this Muster Agreement and 
all Confiminlions form a single agreement between lhe panics (collectively referred to as this "A&rcement,')l and the 
panics would not otherwise enter Into any Transactions.

2. Obligations

(a) GeneMl Canditions.

(i) Each party will make cadi payment or delivery specified in each Cnnlirmation to be mndc by if, 
subject to the other provisions of this Agreement.

(ii) Payments under this Agreement will be made on the due date for value on thnt date in the place of 
the account specified in the relevant Confirnimion or otherwise pursuani to this Agreement, in fjeely 
uansferablc funds and in the manner customoiy for payments In the required currency. Where settlement is 
by delivery fihnt is, other than by payment;, such delivery will be made for receipt mi the due dfjic in the 
manner cmstuinnry for (he relevant obligation unless otherwise specified in the relevant Confirmation nr 
elsewhere in (his Agreement.

Cop^iiutu 02003 by Swap* sad Ocuvaaves Aisixt.iik’ii, Inc



(iii) Bach obli^otioB of each party under Section 2(o)(i) is subject Io (1) lhe condition prccedcnl that no 
Event of Default or Potential Event ofDefnuJt witli respect to the other party has occurred end is contiHiiing, 
(2) the condition precedent that no Early Tc-irnination Date in respect of rhe relevant Transaction hos 
occurred or been effectively designated and (3) each other condition specified in this Agreement to be a 
condition precedent for the purpose of this Section 2(il](iii).

(bj Chmt^c of Account. Either parly may change its account fur receiving a payment or deliver)' by giving 
notice to the other party nt least five Local Rusineas Days' prior to the Scheduled Seltlemeni Date for the payment or 
delivery Io which such change applies unless such other pony gives timely notice of a reasonable objection to such 
change.

(c) Netting of Payments. If on any date amounls would otherw'ixo he payable:—

(0 the sntne currency; and

(ii) in respect of the arune Transaction,

by each party to the other, then, ou such date, each party’s obligution to make payment of any such amount will be 
nutomuticoHy satisfied and discharged and, if Cho aggregate amount that would otherwise have been payable by one 
party exceeds (he aggregate amount lhat would otherwise hove been payable by rhe other parly, replaced by an 
obligation upon the party by which the larger aggregate amount would have been payable to puy to flit other party the 
excess of the larger aggregate amount over Che smaller aggregate amount.

The purticy may elect jn respect of two or more Transactions that a net amount and payment uWIgotiun will bu 
detennined in respect of all amounts payable on the wine date in thu same currency in respect of thos-e Ttansacrions, 
rr.giirdles-s of whether such amounts arc psyoble in respect of the ssme Transaction. The ejetilion may be made in the 
Schedule or any Confinnation by specifying that "Multiple Trunsiiution Payment Netting” applies to the Transactions 
idetuified as being subject to the election (in which caj& douse (ii) above will nol apply to such Transactions). If 
Multiple Transaction Payment Netting is applicable tu Transactioas, tl will apply to llursc Transactions with effect 
from the starling dale specified in the Schedule or such Confinnation, or, if u starling date is nol speotfted in tho 
Schedule or such Confinnolioit, the storting dale otherwise agreed by (he parlies in writing. This election may be 
made separately Ibr dinbrcni groups of Transaulions and will apply separately to each pairing of Offices through 
which the parties make mid receive payments or deliveries.

(d) Deihictlnn or WfthhatuiHg for Tax.

(i) GrosT-Up. All payments under this Agreement will be made without any deduction or wliliholdiug 
for or on account of any Tax unless such deduction or withholding is required by any applicable law, as 
modified by the prucliee of any relevant governmental revenue authority, then in effect. If n party is so 
required to deduct or withhold, (hen lljal party ("X”) will:—

(1) promptly notify (he other party ("Y’^ of such requirement;

(2) pay to die relevant authorities the full amount required ro be deducted or withheld 
(including the full amount required to be deducted or withheld from any additional amount paid by 
X to Y under tins Section 2(d)) promptly upon the earlier of determining that such deduction or 
withholding is required or receiving notice flj«l such amount has been assessed against Y;

(3) promptly forward lo Y an official receipt (or a certified copy), or other documentation 
reasonably acceptable io Y, evidencing such payment to such authorities: and



(4) if such Tax is an IridemnifiabJc Tax, pay tn Y, in addition io the payment to which Y is 
otherwise entitled under this Agreemenl, such additional amount as is necessary io ensure that the 
net amount actually received by Y (free and clear oflndcmniTiable Texes, whether assessed against 
X or Y) will equal the full amount Y would have received had no such deduction or withholding 
been required. However, Xxvill not be required to pay any additional amount to Y ro the extent (hat 
it would not be required to be puid but for:—

(A) the failure by Y to comply with or perform any agreement contained in 
Section 4(a)(1), 4(£iX,iD oM(d); or

(B) the failure of n representation made by Y pursuant to Section 3(f) to be accurate 
and true unless such failnre would not have occurred but for (I) nny action taken by a 
taxing authority, or brought in a court of competent jurisdiction, after a Transaction is 
entered into (regardless of whether such action is taken or brought with respect to a parly 
to this Agreement) or (II) n Change in Tax Law.

(ii) Liability. If:—

(1) X is required by any applicable low, as modified by lhe practice of any relevant 
governmental revenue authority, to make any deduction or withltolding in respect of which X would 
not be required to pay an additional amount to Y under Section 2(d)(i)(4);

(2) X does not so deduct or withhold; nnd

(3) a liability resulting from such Tax is assessed directly against X,

then, except to the extent Y has satisfied or then satisfies the liability resulting from such Tax, Y will 
promptly pay to X the amount of such liability (iududing any related liability for imeresl, but including any 
related liability for penaHies only if Y has failed to comply with or perform any agreement contained in 
Section 4(a)(i), 4(a)(iii) or 4(d)).

3. Representations

Each party makes the representations contained in Sections 3(a), 3(b). 3(c), 3(d), 3(e) and 3(f) and, if specified in the 
Schedule as applying, 3(g) io the other party (which representations will be deemed Io be repealed by each party on 
each date on which a Transaction is entered into and, in like case of the representations in Section 3(f), tn al! times 
until the ternfiinction of (his Agreement). If any “Additional Rcpmscnlarion” is specified in the Schedule or any 
Confirmation as applying (he party or parties specified for such Additional Representation will moke end, if 
applicable, be deemed to repeat such Additional Represent lion at the lime or times specified for such Additional 
Representation.

'a) Karie Representations.

(i) Sfaitis. If is duly organised and validly existing under the laws of the jurisdiction uf its organisation 
or irxrorpurutmn and, if relevant under such luws, in good standing;

(ii) Papers. It has the power to execute this Agreement and any other documentation relating to Ibis 
Agreement to which it is a party, io deliver this Agreement and any other documentation relsling to this 
Agreement thut it is required by this Agreement to deliver and to perform its obligntioos under litis 
Agreement and any obligations it has under any Credit Support Document tn which it is a party and bus 
taken all necessary action to authorise such execution, delivery and performance;

LSD A® 2002J



(iii) No ^la/nfian or Conflict. Such execulion, delivery and performance do not violate or conflict with 
any law applicable to i(. any provision of its consowtional documents, any order or judgment of any court or 
other agency of government applicable io it or any of its assets or any contractual restriction binding on or 
uiTccting it or any of its assets;

(iv) Consents. All governmental and other consents the! arc required lo have been obtained by it with 
respect to this Agreement or any Credit Support Document to which it is a party have been obtained and arc 
in full force and effect and all conditions of any such consents have bean complied with; and

(v) Obligations Bintirng. Jta obligations under this Agreement ajid any Credit Support Document to 
which it is a party constitute ils legal, valid and binding obligations, enforceable in accordance with their 
respective terms (subject to applicable bankruptcy, reorganisation, hjsolveijcy, moratorium or similar laws 
affecthkg creditors’ rights generally and subject, as to enforceability, tu equitable principles of general 
application (regardless of whether enforcement is sought in a proceeding irt equity or at taw)).

(b) Absence of Certain Events. No Event of Default or Polcntial Event of Default er, lo ils knowledge, 
Termination Event with respect to it has occurred and is continuing and no such event or circumstance would occur 
us u result of its entering into or performing ils obligations under this Agreement or any Credit Support Document to 
which it is a party.

(c) Absence ttf Litigation, 'fherc is not pending or, lo ils knowledge, threatened against it, any of its Credit 
Support Providers or any of its applicable Specified Entiiics any action, sail or proceeding al law or in equity or 
before any court, tribunal, governmental body, agency or official or any crbilrator that is likely to tiffed lhe legality, 
validity or enforceability against it of Chis Agreement or any Credit Support Document lo which it is a party or its 
ability to perform its obligations under this Agreement or such Credit Support Documents

(d) Accuracy of Specified infonnailon. All applicable information (hat is furnished in wiling by or on behalf 
of it lo the other pony and is identified for the purpose of this Section 3(d) in lhe Schedule is, as of the dale of (he 
infonriBtion, true, accurate and complete in every material respect.

(c) J'aycr Tax Representation. Each representation specified in the Schedule as being made by it for (he 
purpose of thia Section 3(c) is accurate and true.

(I) Peyee Tax Representations. Bnch representation specified in rho Schedule as being made by it for lhe 
purpose of-tbis Section 3(1) is accurate and true.

(g) A'o Agency, k is entering into this Agreement, including each Transaction, as principal and not as agent of 
anypersoc or entity.

4. Agreements

Each party agrees with lhe other -hat, so long as either party has or may have any obligation under this Agreement or 
under any Credit Support Documenl to which it is a party:—

(it) Etrrnisii SyccifleR Jtijbrtnntion. Il will deliver to the other parly ar, in certain eases under clause (iii) 
below, to such government or (axing authority as die other party reasonably directs:—

(i) any forms, documents or certificates relating io taxation specified in (be Schedule or any 
Confirmation:

(ii) any other documents specified in lhe Schedule or any Confinrration. mid
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(iii) upon reason able dcrnnnd by such other party, any form or document that niuy be required or 
reasonnbly requested in writing in order io nllow such other party or its Credit Support Provider to make n 
payment under Ibis Agreement or any applicable Credit Support Document without any deduction or 
withholding for or on account of uny Tax or with such deduction or withholding a( a reduced rate (so long ns 
the completion, execution or submission of such form nr document would not materially prejudice the legal 
or cammercitil position of the party in receipt of such demand), with any such form or document to be 
accurate and completed in h manner reasonably satisfactory la such other parly and.to be executed and tn be 
delivered with ony rehsonubly required certification,

in each ease by the date specified in (he Schedule or such Confirmulion or, if none is specified, as soon ns reasonably 
pmcucable.

(b) Maintain /Inthunsa/ioji^ It will use all reasonable efforts to maintain in full force and effect all consents of 
any governmental or other authority Ibai nrc required to be obtnined by it with respect to this Agreement or any 
Credit Support Document to wliich it is u party ond will use nil reasonable efforts to obtain any that may become 
necesBnry in the future.

(c) Catnpiy With Lann. H will comply in all material respects with all applicable lows and orders ro which it 
may be subject if failure so to comply would materially impair its ability io perform its obligations under ibis 
Agreement or any Credit Support Document to which it is a party.

(d) Tax Agreemenf, ft will give notice of nny failure of a representation made by it under Section 3(f) to be 
accurate and true promptly upon learning of such failure.

(e) payment of Stamp Tax. Subject to Section 11, it will pay any Stamp Tax levied or imposed upon it or in 
respect of its execution or performance of this Agreement by a jurisdiction in which it is incorporated, organised, 
managed nnd controlled or considered to have ils scat, or where an Office through which it Is acting for the putpose 
of this Agreement is located ("Stamp Tax Jurisdiction”), and will indemnity the olher party against ony Stamp Tax 
levied or imposed upon the other party or in respect of the other party's execution or performance of this Agreement 
by Any such Stump Tax Jurisdiction which is not also r Stamp Tax Jurisdiction widi rcspeci to the other parly.

5. Events of Default and Termination Events

(a) Events of Defnnlh The occurrence at any lime with respect to n pnrty or, if applicable, any Crcdil Support
Provider of such party or any Specified Entity of such party of any of the following events constitutes (subject to 
Sections 5(c) and 6(e)(iv)) nn event of default (an "Event of Default’') with respect to such parly:—

(i) Faihire to Pay or Deliver. Failure by rhe party lo make, when due, any payment under this 
Agreement or delivery under Section 2(a)(i) or 9(h)(i)(2) ur (4) required to be made by it if such failure Is 
not remedied on or before rhe first Local Business Day in the case of any such payment Or the first Local 
Delivery Day in the cose of any such delivery after, in each coae, notice of such failure is given to the parly;

(ii) French of Agreement; Hepndiniion ufAgytetnenl.

(1) Failure by lhe party to comply with or perform any agreement or obligation (olher Ihon an 
nbligmion to make any payment under this Agreement or delivery under Section 2(a)(i) or 9(h)(i)(2) 
or (4) or lo give notice of a Termination Event or any agreement or obligation under Suction 4(0)(i), 
4(3)(m) or 4(d)) to be complied with or performed by die parly in accordance with this Agreement 
if such failure is not remedied within 30 days after notice of such failure is given Io the party; or

(2) the party disaffirms, disclaims, repudiates or rejects, in whole or in part, ur chuilenges the 
validity of, ibis Mosier Agreement, any Cnnfinnalion executed und delivered by that party or any
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Trnnsaccion evidenced by such u Confirmation (or such action is taken by ony person oj entity 
appointed or empowered to operate it or act on its behalf);

(Hi) Credit Support Default.

(1) Failure by die pony or nny Credit Support Provider of such party to comply with or 
perform any ugre-cmcnl or obligation to be complied with or performed by it in uecordanuc with any 
Credit Support Document if such failure is continuing alter uny applicable grace period baa elapsed;

(2) the expiration Or teirninadon of such Credit Support Document or flte failing or causing of 
such Credit Support Document, or any security interest granted by such party or such Credit 
Support Providw to the other parry puisuanl to any such Credit Support Document, Io be in full 
force and effect fcr the purpose of this Agreement (in each case other than tn accordonce with its 
terms) prior Io lhe satisfaction of all obligations of such party under each Transaction to which such 
Credit Support Document relates without the written consent of the other party; or

(3) the party or such Cr edit Support Provider disaffirms, disclaims, repudiates or rejects, in 
whole or in part3 or challenges (he validity of, such Credit Support Document (or such action is 
tukeo by uny parson or entity appointed or empowered ro operate it or act on its behalf);

(iv) Mixrcpre.verttatif^ii. A representation (other than a representation under Section 3(c) or 3(1)) made 
or repeated or deemed to have been made or repeated by rhe party or any Credit Support Provider of such 
party in this Agreement or any Credit Support Document proves to have been incorrect or misleading in any 
material respect when nrt<)c or repeated or deemed to have beep nwdo or repealed;

(v) Default Vudar Specified ‘ftanratitlan. The jrarty, any Credit Support Provider of such party or any 
applicable Specified Entity of such party:—

(1) defaults (other llwn by failing to make a delivery) under u Specified Tronstiction or any 
credit support arrangement relating to a Specified Transaction and, nfier giving effect to any 
applicable notice requirement or grace period, such default results in a liquidation of, an 
acceleration ofcbligations under, or an early termination of, (hat Specified Transaction;

(2) dcruults,afisr giving effect to any applicable notice requirement or grace period, in making 
noy payment due on the Inst payment or exchange date of, or any payment on early tcrniination of, a 
Specified Tronraclion (or, if there is no applicable notice requirement nr grace period, such default 
continues for at Jtnsl one Local Business Day);

(3) defaults in making any delivery due under (including any ddrvery due on the last delivery 
or exchange date of) a Specified Tninscchon or any credit support armngement relating to fl 
Specified Truus^dion and, nfier giving effect to any applicable notice reqwrcmcrit or grace period, 
such defaull results in a liquidation of, an acceleration of abhgntions under, or an early tejmination 
of,nil transactions oulslandiug under the documcnluljau applicable Io that Specified Transaction; or

(4) disaflinns, disclaims, repudiates or rejects, in whole or in pnrt, or challenges the validity 
of, a Specified "Transaction or any credit support arrangement relating to a Specified Transaction 
Ihnl is, in cither cose, confirmed or evidenced by h document ur other confirrnirjg evidence executed 
and delivered b^y that parly, Credit Support Provider or Specified Entity (or such action is taken by 
any person or entity appointed or empowered to operate it or act on its behalf);
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(vi) Cross-TiefnuU. If “Cross-Default1' is specified in lhe Schedule as applying Io (he parly, (he 
occurrence or existence of:—

(!) a default, event of default or other similar condition or event (however described) in 
respect of such party, any Credit Support Provider of such party or any applicable Specified Entity 
of such party under one or more agreements or instruments relating io Specified Indebtedness of 
any of dicm (individually or collectively) where (he aggregate principal amount of such agreements 
or instruuienls, either alone or together with the amouni, if any, referred to in clause (2) below, is 
not less than the applicable Threshold Amount (as specified in the Scljcdule) which has resulted in 
such Specified Indebtedness bccomingj or becoming capable al such time of being declared, due 
nnd payable under such agreements or instruments before it would otherwise have been due end 
payable; or

(2) a default by such party, such Credit Support Provider ot such Specified Entity 
(individually or collectively) in making one or more payments under such agreements or 
instruments on (he due date fur payment (after giving effect to any applicable norice requirement or 
grace period) in an aggregate amouni, cither alone or together wilh lhe urnount, if any, refcircd to in 
clause (I) above, of not less than the applicable Threshold Amount;

(vii) Bankruptcy. The parly, nny Crcdii Support Provider of such parly or any applicable Specified 
Entity of such party:—

(I) is dissolved (other than pursuant to n consolidation, amalgamation or merger); (2) becomes 
insolvent or is unable to pay its debts or fails or admiis in writing its inability generally to pay its 
debts as they become due; (3) makes a general assignincnl, arrangement or composition with or for 
lhe benefit of its crcdhury; (4)(A) inslirutes or has instituted against it, by a regulator, supervisor or 
any similar officio! with primary insolvency, rehabilitelive or regulatory jurisdiction over it in lhe 
jurisdiction of its incorporation or organisation or the jurisdiction of its head or homo office, a 
proceeding seeking a judgment of insolvency or bankruptcy or any oilier relief under any 
bankruptcy nr insolvancy law or other similnr law affecting creditors’ rights, or a peihion is 
presented for ils winding-up or liquidation by it or such regulator, supervisor or similar official, or 
(B) has instituted against il a proceeding seeking a judgment of insolvency or btmkniplcy or any 
other relief under any bankruptcy or insolvency law or other simitar law affecting creditors’ rights, 
or a petition is presented for its winding-up or liquidation, and such proceeding or petition is 
inscitutcd or presented by a person or entity not described in clause (A) above and either (1) results 
in » judgment of insolvency or bankruptcy or the entry of nn order for relief or lhe making of an 
order for irs winding-up or liquidation or (I!) is not dismissed, discharged, stayed or restrained in 
each cose within 15 days of the instihilion or presentation thereof; (5) has a resolution passed for its 
winding-up, official management or liquidation (other than pursuant to a consolidation, 
amalgamation or merger); (6) seeks or becomes subject io the appointment of an administrator, 
provisional liquirtalor, conservator, receiver, trustee, custodian or other similar official for it or for 
all or substantially all its assets; (7) has a secured party take possession of all or substantially nil its 
assets or Juts a distress, execution, attachment, sequestration or other legal process levied, enforced 
or sued on or ogninsl nil or substantially all its assets and such seemed party maintains* possession, 
or any such process ia not dismissed, discharged, stayed or restrained, in each case within 15 days 
thereafter; (8) causes or is subject to any event with respect to it which, under the applicable taws of 
any jurisdiction, has an analogous effect Io any of lhe events specified in clauses (1) to (7) above 
(inclusive); or (9) cakes any action in furtherance of, or indicating its consent to, approval of, or 
acquiescence in, any of lhe foregoing acts; or
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(viii) Merger Without Asiumptiou. The party or nny Credit Support Provider of such party consolidates 
or amalgamates with, or merges with or into, or transfers all or substantially all its assets to, or reorganises, 
reincorporates or reconstitutes into or as, another entity and, ar the time of such consolidation, 
en^lguinau'on, merger, transfer, reorganisation, rein carp oral inn or reconstitution:—

(1) the resulting, surviving or transferee entity fails to assume all the obligations of such party 
or such Credit Support Provider under (his Agreement or any Credit Support Document to which it 
or its predecessor was a party; or

(2) the bcne/ils of any Credit Support Document fail to extend (without the consent of the 
other parly') to die performance by such resulting, Kurvivhig or transferee entity of its obligations 
Under this Agreement.

(b) Tanninatiori Events, The occurrence ar any limo with respect to a party or, if applicable, any Credit 
Support Provider of such party or any Specified Entity of such parly of any event specified below constitutes (subject 
lo Section 5(c)) an nicgclitj' if lhe event is specified in clause (i) below, a Force Majeure Event if (he event is 
spewHed In clause (ii) below, a Tax Event if die event is specified in clause (ill) below, a Tax Evend Upon Merger if 
the event is specified in clause (iv) below, and, if specified lo be applicable, a Credit Event Upon Merger if die event 
Is specified pursuant to clause (v) below or an Additional Termination Event if the event is specified pursuant lo 
clause (vi) below:—

(i) HkgnHty. Aller giving effect to any applicable provision, disruption fallback or remedy specified 
in, or pursuant to, lhe relevant Confirmation or elsewhere iu (his Agreement, due (nan event or circtnnstance 
(other than any nution lakcn by a parly or, if applicable, any Credit Support Provide: of such parly) 
occurring ofier a Transaction is entered into, it becomes unlawful under any applicable law (including 
without limitation the laws of any country iu which payment, delivery or compliance is required by either 
party or any Credit Support Provider, as (he cusc may be), on any day, or il would be unlawful if die relevant 
payment, delivery or compliance were required cm that day (in each case, other than us a result of a breach 
hy die party of Section 4(b)):—

(1) for (ho Office through which such parly (winch wifi be the Affected Party) makes and 
receives payments or deliveries Willi respucl lo such Transaelion to perform any absolute or 
contingent obligation lo make a pnyincnt or delivery in respect of such Transaction, (o receive a 
payment or delivery in resjxjci of such Transaelion or lo comply with any other material provision 
of this Agreement relating lo such Transaciiori; or

(2) for such parly or any Credit Support Provider of such party (whicli will be lhe Affected 
Parly) to perform any absolute or contingent obligation to make a payment or delivery which such 
party or Credit Support Provider 1ms under any Credit Support Docunwrit relating to such 
Trangaciion, io receive a payment or delivery under such Credit Support Document or to comply 
with any other material provision of such Credit Support Document;

(ii) Force Majcnre Event. After giving cfTccl lo any applicable provision, disruption fallback ur 
remedy specified in, or pursuant lo, lhe relevant Confirmation or elsewhere in this Agreement, by reason of 
force majeure or act of stale occurring after a Transaelion is entered inlo, on any day:—

(i) lhe Office through which such parly (which will be lhe Affected Party) makes and receives 
payments or deliveries with respect to such Transaction is prevented from performing any absolute 
or contingent obligation to make a payment or delivery in respect of such Transaction, from 
receiving a payment or delivery iu respect of such Trajisnclion or from complying with nny other 
material provision of ibis Agreement relating to such Transaction (or would be so prevented if such 
payment, delivery or compliance were required on that day), oj it becomes impossible or
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inipraciicable for such Office so In perform, receive or comply (or it would bt impossible or 
hnpntcticoble for such Office so lo perform, receive or comply if such payment, delivery or 
compliance were required on that day); or

(2) such parly or any Credit Support Provider of such parly (which will be the Affected Party) 
is prevented from performing any absolute or contingent obligation tn niake r payment or delivery 
which such party or Credit Support Provider has under any Credit Support Document relating to 
such Transaction, from receiving a payment or delivery under such Credit Support Document or 
from complying with any other material pj'ovision of such Credit Support Document (or would be 
so prevented if such payment, delivery or compliance were required on that day), or it becomes 
impossible or impracticable for such party or Credit Support Provider so to perform, receive or 
comply (or it would be impossible or impracticable for such party or Credit Support Provider so to 
perform, receive or comply if such payment, dclivciy or compliance were required on that day),

so long as the force niajeurc or act of state is beyond the control of such Office, such parly or such Credit 
Support Provider, as appropriate, and such Office, party or Credit Support Provider could not, nfier using all 
reasonable efforts (which will not require such party or Credit Support Provider to incur a loss, other Ilian 
immaterial, mcidemal expenses), overcome such prevention, impossibility or impracticability;

(hi) Tax Evem. Due to (J) any action token by a taxing authority', or brought in a court of competent 
jurisdiction, after a Transaction is entered into (regardless of whether such action is taken or brought with 
respect io a party Io Ibis Agreement) or (2) a Change in Tax Law, the party (which will be the Affected 
Parry) will, or there is a substantial likelihood thm it will, on the next succeeding Scheduled ScKlcnwnl Date 
(A) be required to pay to the other party on additional amount in respect of an Indemnifiable Tax under 
Section 2(d)(i)(4) (except in respect of interest under Section 9(h)) or (B) receive a payment from which an 
amount is required to be deducted or withheld for or on account of a Tax (except in respect of interest under 
Section 9(h)) and no additional amount is required to be paid in respect of such Tax under Section 2(d)(i)(4) 
(other than by reason of Section 2(d)(i)(4)(A) or (B)J;

(<v) Tax Event Upon Merger. The party (the ‘'Burdened Party”) on the next succeeding Scheduled 
Settlement Date will either (1) be required to pay an additional amount in respect of an Indemnifiable Tax 
under Section 2(d)(i)(4) (except in respect of interest under Section 9(h)) or (2) receive a payment from 
which an amount has been deducted or withheld for or on account of any Tax in respect of which the other 
party is not required to pay an additional amounl (other (han by reason of Section 2(d)(i)(4)(A) or (B)), in 
either case as a result of a party consolidating or amalgamating with, or merging with or into, or transferring 
ah or substantially all its assets (or any substantial pun of the assets comprising the business conducted by it 
as of the date of th is Master Agreement) to, or reorganising, reincorporating nr reconstituting into or as, 
uno I her entity (which will be the Affected Party) where such action does not constitute a Merger Without 
Assumption;

(v) Credit Event Upon Merger. If ’’Credit Event Upon Merger” is specified in the Schedule as 
applying to the party, a Designnled Event (as defined below) occurs with reaped to such parly, tiny Credit 
Support Provider of such pnny or any upplicublc Specified Entity of such party (in each case, "X”) and such 
Designated Event does not constitute u Merger Without Assumption, and the creditworthiness of X ar, if 
applicable, the successor, surviving or transferee entity of X, after taking into account any applicable Credit 
Support Documeul, is materially weaker imniedtHlcly after the occurrence of such Designated Event than 
that of X immediately prior to the occurrence of such Designated Event (and, in any such event, such party 
or its successor, surviving or transferee entity, as appropriate, will be the Aflectcd Party). A '‘Designated 
Event” with respect to X means that:—

(I) X consolidates or amalgamates with, or merges with or into, or transfers all or substantially 
all its assets (or any substantial part of the assets comprising the business conducted by X ns of the
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dale of this Waste/ Agreement) to, or reorganises,, reincorporatas or reconsIHutes into or as, onothei 
entity;

(2) any person, related group of persons or entity acquires directly or indirectly the beneficial 
ownership of (A) equity securities having the power to elect a inojority of the board of directors (or 
its equivalent) of X or (B) any other ownership interest enabling it to exc/cist* control of X; or

(3) X effects any substantial change in its onpitnl structure by meuns of the issuance, 
iiicuirence or guarantee of debt or the issuance of (A) preferred stock or other securities convertible 
into or exchangeable for debt or preferred stock or (B) in the case of entities other than 
corporations, nny other form of ownership interest; or

(vi) Additional Tcr/iunadon Evenf. If any ‘'Additional Temiinetion Event'’ is specified in lite Schedule 
ur any Confirmation as applying, the occunence of such event (nnd, in such event, die Afleclud Party or 
AITcclcd Parties will be ns specified for such Additional Termination Event in the Schedule or such 
Confirmation).

(c) ilierar-chy of Events.

(i) An event or cireumslnncc lliol constitutes or gives rise to on Illegality or u Force Majeurc Event will 
not, for so long as that is the ease, also constitute or give rise to an Event of Default under Section 5(a)(1), 
-,’(a)(ii)(I) or 5(o)(iii)(J) insofar as such event or circumstance relates to the failure to make sny payment or 
delivery or a failure to comply with any other mate/ini provision of this Agreement or n Credit Support 
Document, as the cose may be.

(ii) Except in circumstances contemplated by clause (i) above, if an event or circumstance which would 
otherwise constitute or give rise to on lllcgnlily or a Force Majeuro Event also constitutes on Event of 
Default or any other Termination Event, it will be treated as an Event of Default or such other Termination 
Event, as the cose may bo, and will nol constitute or give /jse to an Illegality or a Force Mujeure Event.

(iii) If an event or circumstance which would otherwise constitute or give rise to 0 Force Majeure Event 
also constitutes an Illegality, it will be treated as an Illegality, except as described in clause (ii) above, and 
not a Force Majeure Event.

(d) Deferral of Payments and DetiterUs During Waiting Period. If an Illegality ora Force Majeure Event has
occurred and is continuing with respect to a Transaction, each payment or delivery which would otherwise be 
required to be made under that Transaction will be deferred to. and will not be due until:—

(i) the first Local Business Day nr, in the ease of a delivery, the first Local Delivery Day (or the first 
day that would have been a Local Business Day or Locnl Delivery Day, as appropriate, but for Ihu 
occurrence of the event or circumstaDco constituting or giving rise to that Illegality or Force Majeure Event) 
following the end of nny apjilicable Waiting Period in respect of that Illegality or Force Majeure Event, as 
the case may be; or

(ii) if earlier, the dale on which the event or circumstance constituting or giving rise to that Illegality or 
Force Majeure Event ceases tv exist or, if such date is not a Local Business Day or, in the case of a delivery, 
a Local Delivery Day, the first following day Hint is a Local Business Day or Local Delivery Day, as 
appropriate.

(e) Inability of Head or Home Office <0 Perform Obligations of Branch. If (i) an Illegality or 4 Force 
Majeure Event occurs under Section 5(b)(i)(I) or 5(b)(n)(l) and the relevant Office is nol the Affected Party's head 
or home office, (fi) Section 10(a) applies, (iii) lhe other party seeks perfomwricc of the relsvani obligation or
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compliance with the relcvanl provision by (fie Affected Party’s heod or home office and (jv) the Affected Parly’s head 
or home office foils so to pcrfhnn nr comply due to the occurrence of nn event or circumstance which would, if that 
head or home ofiict were the Office throu^li which die Affected Purty makes nnd receives pKymenu and deliveries 
with respect to (he relevant Tronsaciion, constitute or give rise to an Illegality or a Forte Mnjeure Event, and such 
failure would otherwise constitute an Event of Default under Section 5(a)(i) or 5(a)(iii)( I) with respect to such parly, 
then, for so long as rhe relevant event or circunistance continues to exisr witli respect to both the Office referred to in 
Section 5(b)(i)(1) or 5fb)(ii)(l)I as die case may be, and ihe Affected Party’s head or home office, such failure will 
not constitute an Event of Dcfnnh under Section .5(a)(i) or 5(a)(iii)(I).

5. Early Tcrmlnuflon; Close-Out Netting

(a) Kight to Terminate Fuhoivhig Event of Default. If al any lime an Event of Default with respect to n party 
(die “Defaulting Pony'*) hos occurred nnd is then continuing, the other party (the ‘'Non-defaulting Party”) muy, by not 
more than 20 days notice to the Defaulting Party specifying the relevant Event of Default, designate a day not curlier 
than (lie day such notice is effective as an Eorly Termination Date in respect of all outstanding Transactions. If, 
however, "Automalic Early Termination” is specified In the Sc lied tile as applying to a pony, (hen an Early 
Terminntion Date in respect of all outstanding Transactions will occur immediately upon the occurrence with respect 
ro such parry of an Event of Default specified in Section 5(a)(vii)(J), (3), (5), (6) ur, to the extent analogous thereto, 
(8), and as of the time immeditiidy preceding (he institution of (lie relevant proceeding or the presentation of (he 
relevant petition upon the occurrence with respect to such party of un Event of Default specified in 
Section 5(a)(vii)(4} or, to the extant analogous thureio, (8).

(b) Right to TerutlHofe Following Termination Event.

(i) NofletL If a Termination Event other than u Force Maj cure Event occurs, an Affected Party will, 
promptly upon becoming aware of it, notify du other party, specifying the nntare of that Termination Event 
and ench Affected Transaction, and will also give the other party such oilier information about that 
Tcnninnlion Event as the other parly may reasonably require. If a Force Mojeure Event occuiu, each party 
will, promptly upon becoming aware of it, uso all reasonable efforts to notify the other parly, specifying the 
nature of dial Force Majcurc Event, and will also give the other patty such other information about chat 
Force Majcurc Event as the other parly may reasonably require.

(u) Transfer to Avoid Tcrminnihrt Event. If a 'tax Event occurs and there is only one Affected Party, 
or if a Tax Event Upon Merger occurs and lire Burdened Party is the Affected Party, the Affected Party will, 
as 8 condition to its right to designate an Early Tcrminniion Date under Section 6(b)(iv), use all reasonable 
efforts (which will not require such party to incur a loss, other than immaterial, incidental expenses) to 
transfer within 20 days after il gives* notice under Section 6(b)(i) all its rights and obligations under ibis 
Agreement in respect of the Affected Transactions to another of i(K Offices or Affiliates so that such 
Tcrmitiotwn Event ceases to exist.

If the Affected Party is not able to make streh a transfer it will give notice to tire other purly io thut effect 
within such 20 day period, whereupon (he other pony may effect such a transfer within 30 days after the 
notice ia given under Section 6(b)(i).

Any such transfer hy a parly under this Section 6(b)(ii) will be subject to and conditional upon the prior 
written consent of the other parry, which consent will not be withheld if such other party’s policies in effect 
al such time would permit it io enter into transactions with the transferee on (he terms proposed.

(iii) Two Affected Parties. If a Tax Event occurs and (here are two Affected Parties, each party will use 
all reasonable efforts to reach agreement within 30 days after notice of such occurrence is given under 
Section 6(b)(i) to avoid that Termination Event.
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(jv) Hight io Tcrmimife,

(i) m-

(A) a (raiisfer under Seclion 6(b)(ii) or an agreement under Section 6(b)(Hi), as rhe 
case rnny be, hafi not been effected with respect to nil AfRctcd Transactions within 30 days 
after an Affected Party gives notice under Section 6(b)(i); or

(13) a Credit Event Upon Merger or on Additional Termination Cveut occurs, or u Tax 
Event Upon Merger occurs nnd (Ire Burdened Party is not the Affected Parly,

the Burdened Party in the ease of s Tax Event Upon Merger, any Affected Party in die case, of a 
Tew Event or an Addkionnl Termination Event if there are (wo Affected Parties, or lhe Non- 
afTcctcd Parly in the case of a Credit Event Upon Merger or an Addilional Termination Event if 
there is only one Affected Pnriy may, if the relevant Termination Event is then continuing, by not 
more than 20 days notice to the other party, designate a day not earlier (hnn the day such notice is 
effective us an Early Tennination Date in respect of all Affected Tranpnclions.

(2) If al any time an Illegality ur a Force Majeurc Event has occurred and is lhen continuing 
and any applicable Waiting Period has expired:—

(A) Subjecl (o clause (B) below, either party may, by not more than 20 days notice to 
the other party, designate (I) n day nor earlier (hnn the day on which such notice bccorues 
effeclive as uh Early Tamunaliou Date in respect of all Affected Transactions or (11) by 
specifying in that notice the Affected Transactions in respect of which it is designating the 
relevant day as un Early Termination Date, a day not earlier than two Local Business Days 
following the day on which such notice becomes effective as an Early Tennination Date in 
respect of less titan all Affected Transactions. Upon receipt of a notice designating an 
Early Termination Date in respect of less than all Affected Transactions, the other parly 
may, by notice to lire designating party, if such notice is effective on or before the day so 
designated, designate that same day os an Early Tennination Dole in respect of any or all 
other Affected Vxansactions.

(B) An Affected Party (iflhc Illegality or Force Majeure I’vent relates to performance 
by such party or any Credil Support Provider of such party of an obligation to make any 
payment or delivery under, or ki compliance with any oilier material provision of, the 
relevant Credit Support Document) will only have the right to dcsignale an Early 
Termination Dale under Section 6(b)(iv)(2)(A) as a result of nn Illegality under 
Section 5(b)(i)(2) or a Force Majeure Event under Section 5(b)(ii)(2) following Hie prior 
designation by the other party of an Early Terminution Date^ pursuant to 
Section 6(b)(iv)(2)(A), in respect of less than all Affected Transactions.

(c) [iffcct of ftwignaiion.

(i) If notice designating un Early Tennination Date is given tinder Section 6(fl) nr 6(b), the Early 
Tcrtnination Dale will occur on the date so designated, whether or not (he relevant Event of Default or 
Tcrmjnalinn Event is lhen continuing.

(ii) Upon the occurrence or effective designation of an Early Termination Dale, no further payments or 
deliveries under Section 2(a)(i) or 9(h)(i) in respect of the Tcmiinatcd Transactions will be required lo be 
made, bul without prejudice lo die other provisions of this Agreement The amount, if any, payable iu 
respect of nn Enrlv Termination Date Wil] be delernuned pursinmt lo Sections 6(ej and 9(h)(ii). n \

V
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(d) Calculation/^; PoymoniDate.

(1) Statement. On or as soon as rensonobJy prociicablc following ihe occu/rftnct of on Emly 
Termination Date, each parly will make the calculaiions on its pan, if any, conteinplnied by Section 6(e) and 
Will provide to the other part)' a statement (I) showing, in reasonable detail, such calculations (including any 
quotations, matket datn or information from internal sources used in making such calculations),
(2) specifying (except where there are two Affected Parties) any JEorly Termination Amount payable and
(3) giving details of the relevant account to Which any amount payable io it is to be paid. In the absence of 
written confirmation from the source of o quotation or market data obtained in determining a Closc-out 
Amount, the records of the pan)' obunning such quotation or market data will be conclusive evidence of the 
existence and accuracy of such quotation or market data.

(it) Payment Dare, An Early Terminnuoi) Amount due in respect of any Early Termination Dnle will, 
together with any amount of interest payable pursuant to Section 9(h)(ii)(2), be payable (J) on the day on 
which notice of the amount payable is effective in the case of an Curly Termination Date which is designated 
or occurs as a result of an Event of Default and (2) on the thy which is two Local Business Days after the 
day on which notice of flic amount payable ia effective (or, if there are two Affected Parlies, after the day on 
which the statement pixivided pursuant to clause (i) above by the secund parly io provide such fl siarcnieni is 
effective) in the case of on Early Termination Date which is designated qs a result of a Termination Event

(c) Ptywte/Jtt on Early Terininalton. If an Early Termination Date occurs, the amount, if any, payable in 
reaped of that Early Terminalion Date (the “Early Termination Amount’*) will be determined pursuant to this 
Section 6(e) and will be subject to Section 6(f).

(1) Events of Default. If lhe Early Termination Date results from on Even! of Default, the Early 
Termination Amount will be on amount equal io (I) Ihe sum of (A) the Terminulion Cuncncy Equivalent of 
die Close-out Amount or Close-out Amounts (whether positive or negative) dejennhied by die Non
defaulting Parry for each Terminated 7’rnnsflction or group of Terminated Transactions, as the case may be, 
and (B) die Termination Currency Equivalent of dio Unpaid Arnuunts owing to Ihe Non-dciaulling Party less
(2) (he Termination Currency Equivalent of the Unpaid Amounts owing to the Defaulting Party. If the Early 
Tcnnhiarion Amount is a positive number, the Defaulting Party will pay it to the Non-defaulting Parly; if it 
is a negative number, the Non-defaulting Parly will pay the absolute value of the Eady Termination Amount 
to the Defaulting Party.

(ii) 7'erjnhiailon Events. If tlw Early Termination Date results from a Termination Event:—

(1) One Affected Party. Subject to clause (3) below, if there is one Affected Parry, the Early 
Termination Amount will be determined in accordance with Section 6(e)(i], except that references 
Io the Defaulting Perl? and to the Non-defaulting Party will be deemed to be references co the 
Affected Party and to the Non-uffected Puny, mspeedvely.

(2) 7\vo Affected Parlies. Subject to clause (3) below, if there are rwo Affected Parties, each 
pany will determine an amount equal to the Termination Currency Equivalent of Ihe sum of the 
Close-out Amount or Closc-nui Amounts (whether positive or ncgDiivc) for each Terminated 
Transaction or group of Terminated Transactions, as the case may be, and the Early Termination 
Amount will be un amount equal io (A) the sum of (I) one-hnlf of the difference between the higher 
amount so determined (by pnrly “X”) and the lower amount so determined (by party “Y**) find 
(JI) the Termination Currency Equivalent of the Unpaid Amounts owing to X less (B) the 
Termination Currency Equivalent of the Unpaid Amounts owing to Y. If the Early Termination 
Amount is n positive number, Y will pay it to X; if it is a negative number, X will pity the absolute 
value of the Early Tcnminalion Amount In Y.
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(3) Mld-Mctrkel Events. that Termination Event is on Jllegaiity qi a Force Majeure Event, 
then the Enrly Termination Amount will be delennined in accordance with clause (1) or (2) above, 
as appropriate, except char, for the purpose of determining a Ciosc-out Amount or Close-out 
Amounis, the Dcrcnnining Party will:—

(A) if obtaining quotations from one or more third parties (or rrom any of the 
Determining Party’s Affiliates), ask each third party or Affiliate (I) not to Itike account of 
the current creditworthiness of the Determining Party or any existing Credit Support 
Document and (II) to provide mid-market quotations; and

(D) in any other ease, use niid-markct values without ragaid to the creditworthiness of 
the Determining Party.

(Hi) Adjustment for Bankruptcy, hi circumstances where an Early Termination Date occurs because
Automatic Early Teimination applies in respect of a parly, the Early Termination Amount will be subject (o 
such adjustments os arc appropriate and permitted by applicable law to reflect any payments or deliveries 
made by one party to the other under this Agreement (and retained by such oilier party) during the period 
from the relevant Early Termination Date lo the dute for payment dctennitied under Section

(iv) Adjmttrtetit for JttegatKy ar Force Majeure Event. The failure by n party or any Credit Support
Provider ofaueh party to pay, when due, any Enrly Termination Amount will not constitute an Event of 
Default under Section 5(a)(1) or 5(a)(iii)(l) if such failure is due lo the oucunujicc of an event or 
circumstance which would, if it occurred with respect to payment, delivery or compliance related to a 
Transficlion, constitute or give rise lo an Illegality or n Force Majcurc Event. Such amount will (1) accrue 
interest and otherwise be treated as an Unpaid Amount owing io tlx; other party if subsequently on Early 
Termination Date results from an Event of Default, a Credit Event Upon Merger or ah Additional 
Termination Event in respcci of which nil outstanding TranRaclions arc Affected Transactions and 
(2) otherwise occrue interest in accordance with Section 9(h)(ii)(2),

(v) Pr^Estbitate. The parties agree that on nniount rEcovcrnblc under this Section 6(e) is q reasonable 
pre-estimate of loss ond not a penalty. Such amount is payable for the loss of bargain and the loss of 
protection ugsinst future risks, and, except as otherwise provided in this Agreement, neither parly will be 
entitled to recover any additional damages ns a cansequemx of the termination of the Terminated 
Tronsaclicny.

(f) Set-Off. Any Early Termination Amount payable to one party (the "Payee”) by the other party (rite 
"Payer”), in circumstances where there is b Defaulting Party or where there is one Affected Party in the case where 
either a Credit Event Upon Merger has occurred or any other Termination Event in respect of which all outstanding 
Transactions are Affected Transaclions has occurred, will, at the option of the Non-defaulting Party or tile Nun- 
affeclcd Party, as the case may be ("X”) (and without prior notice lo the Defaulting Party or the Affected Parly, as lhe 
case may be), bo reduced by ita set-off against any other amounts (“Other Amount*;’') payable by the Payee to the 
Payer (whether or nol arising under this Agreement, matured or contingent and irrespective of tho currency, place of 
payment or piece of booking of (he obligation). To the extent that any Olher Amounts are so set off, those Other 
Amounts will be discharged promptly «nd in all respects. X will give notice to (he other parly of any set-off effected 
under this Section 6(f).

Tor this purpose, cither the Early Terminaliwi Amount or the Other Amounts (or (he relevant portion of such 
amounta) muy be converted by X into (he currency in which the other is denominated nt the rale of exchange nt which 
such port}' would be able, in good faith and using commercially reasonable procedures, to purchase the relevant 
amount of such currency. s
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If an obligation is unascertained, X may in good faith estimate that obligation and set of! in respect of the estimate, 
subject to the relevant party uceounling to the other when the obligation is ascertained.

Nothing in this Section 6(1) will be effective to create h charge or other security interest. This Section 6(f) will be 
without prejudice and in addition to any right of set-off, ofifseh combination of accuuins, lien^ right of retention or 
withholding or similar right or rcquircmehl to which any part)' is at any time otherwise entitled or subject (whether by 
operation of law, contract or otherwise).

7. Transfer

Subject to Section 6(b)(h) and to the extent penniKcd by applicable law, neither this Agreement nor any interest or 
obligation in or Under this Agreement may be transferred (whether by way of security or otherwise) by either party 
without [he prior written consent of (he other party, except that:—

(a) a pany may make such a transfer of this Agreement pursuant to a consolidation or amalgamation with, or 
merger with or into, or transfer of all or substantially all its assets to, another entity (hut without prejudice to any 
other right or remedy under this Agreement); and

(b) a party may make such a transfer of all or any part of its interest in any Early Termination Amount payable 
to it by a Defaulting Party, together with any amounts payable on ar with respect to that interest and any other rights 
ussDcistcd with Hurt interest ponnwnt to Sections 3, 9(h) and 11.

Any purported transfer tbai is not in compliance with this Section 7 will be void.

8. Contractual Currency

(0) Payjae/it b) the Cenirnctiial Currency. Each payment under this Agreement wjII be made in the relevant 
currency specified in this Agreement for that payment (the "Contractual Currency”). To the extent permitted hy 
applicable law, any obligation to make payments wider this Agreement in the Contractual Currency will not be 
discharged or satisfied by any tender in any currency other Than the Contractual Currency, except to the extent such 
tender results in the acninl receipt by the parry to which payment is owed, acting in good rhith and using 
conunercially reasonable procedure*’ in converting (he cmrcncy so rendered into the Contractual Currency, of the full 
amount in the Contractual Currency of all amounts payable in respect of this Agreement. If for any reason the 
amount in the Contractual Currency so received falls short of the amount in the Contractual Currency payable in 
respect of this Agreement, the parly required to make the payment will, to the extent permitted by applicable law. 
iminediatcly pay such additional nmounl in tl>c Contractual Currency ns mny be necessary to compensate for (he 
shortfall. If for any reason the amount in the Coniraciual Currency so received exceeds the amount in the Contractus} 
Currency payoblc in respect of (his Agreement, the party receiving the payment will refund promptly (he amount of 
such excess.

(b) Judgments. To the extent pemihled by applicable law, if any judgment or order expressed.in a currency 
other than the Contractual Currency is rendered (i) for (he payment of any amount owing in respect of (his 
Agreement, (ii) for the payment of any amount relaling to any early termination in respect of this Agreement or (ifi) in 
respect of a judgment or order of another court for the payment of any nmoun! described in clause (i) or (ii) abovo, 
the party seeking recovery, after recovery in lull of (lie aggregate amount to which such party is entiiled pursuant to 
the judgment or order, will be entitled to receive immediately from the other parly the amount of any shortfall of the 
Controctual Cvirancy received by such party as a consequence of sums paid in such nlher currency and will reiund 
promptly io (be other parly any excess of the Contractual Currency received by such party as a consequence of sums 
paid in such other currency if such shortfall or such excess arises or results from any varidion between the rate of 
exchange at which the Contractual Currency is converted into lhe currency of the judgment or order for the purpose 
of such judgmciji or order and (Ire rft(e of exchange at which such party is abk, acting in good faith rind using
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coinmcrcniHy reasunablc procedures in converting the currency received into Ills Conlrnctual Currency, to purchase 
the Contractual Currency with the amount of the currency of the judgment or order actually received by such party.

(c) Separate iiidunnifics., To the extent permitted by applicable law, the indemnities in this Section 8 
uonb’iilule sepuraie and independent obligations from the other obligations in this Agreement, will be enforceable as 
separate and independent causes of action, will apply nolwithstanding any Indulgence granted by the parly Io which 
any payment is owed and will not be afTcctcd by judgment being obiaiued or claim or proof being made for any other 
sums payable in respect of this Agrccrncnl.

(d) Evidence vf Loss. For the purpose of this Section 8, it will be sufficient for a party to demonstrate that it 
would hove suffered a loss had an actual exchange or purchase been mnde,

9. Miscellaneous

(a) Entire Agreement. This Agrccrncnl conslirutes lhe entire agreement and understanding of the parties with 
rcspbcl lo its subject matter. Each of (he parties acknowledges that in entering into (bis Agreement it has not relied 
on finy oral or written representation, warranty or other Hssurancc (except as provided for or retcncd to in (his 
Agreement) and waives nil rights and remedies which might otherwise be available lo il in respect thereof, except that 
nulhmg in this Agreement will limit or exclude any liability of 8 party for fraud.

(b) A/nctii/meilh\ An omeiidtnent, modification or waiver in rcspecl of this Agreement will only be cfiTective if 
in writing (including a writing evidenced by a facsimile transmission) nnd cxwwlcd by each of the parlies or 
confirmed by nn exchange of telexes or by no exchange of electronic messages on an electronic messaging system.

(c) Survival of Obligations Without prejudice to Sections 2(a)(iu) ond 6(c)(ij), die obligations of the parlies 
under this Agreement will survive the Termination of any Transaction.

(d) Rctncrfies CumttirKrve. Except as provided in this Agreement, the rights, powers, remedies and privileges 
provided in ibis Agreement are cumulative and not exclusive of any rights, powers, remedies and privileges provided 
by law.

(e) Counterpart mid Confirmations.

(i) This Agreeincnl (and cnch amendment, modification and waiver in respect of il) may be executed 
and delivered in counterparts (including by facsimile transmission nnd by electronic messaging system), each 
of which will be deemed aboriginal.

(ii) The parties iutend (hal they are legally bound by the terms of each Transaction from (he moment 
ttay agree to those terms (whether orally or otherwise). A Conficmalion will be entered into as soon as 
practicable and may be executed and delivered in counterparts (including by facsimile transmission) or be 
created by an exchange of telexes, by an exchange of electronic messages on nu electronic messaging system 
ur by on exchange of e-mails, which in each case will be sufficient for all purposes to evidence o binding 
supplement to Ibis Agreement, The parties will specify therein or through another oflcctive means that any 
such counlerpHrt, telex, electronic message orc-mail constitutes a Confirmation.

(1) M? Waiver of Rights. A failure or delay in exercising tiny right, power or privilege in respect of this 
Agreement will not be presumed to operate as a waiver, ond a single or partial exercise of any right, power or 
privilege will not be presumed to preclude any subsequent or further exercise, of that right, power or privilege or the 
exercise of any other right, power or privilege.

(g) bieadings. The headings used in (his Agi'ccmcnt orc for convenience of reference only and arc not io affect 
the construction of or to be taken hilo consideration in inleiprcliilg this Agreement.
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(h) Intarast and Compensation.

(i) Prior to Early Torml/iaflajt. Prior (o ihe occurrence or eflecuve designation of an Early 
Tcrnnnalion Dnlc in respect of the relevuni Transection:—

(J) Interest on Defaulted Payments. If a parly defaults in the performance of any payment 
obligation, it will, to die extent penuilled by applicable law and subject to Section 6(c), pay interest 
(before as well as after judgment) on the overdue amount io the other party on demand in the same 
currency as the overdue amount, for the period from (and including) the original due date for 
payment to (but excluding) the date of actual payment (and excluding any period in respect of 
which interest or compensation in respect of the overdue amount is due pursuant io douse (3)(B) or 
(C) below), nt lhe Default Rate.’

(2) Compensation Jar Defaulted Deliveries. If a party da faults in rhe performance of nny 
obligation required to be seltJed by delivery, it will on demand (A) compensate Iho other party to 
the extent provided for in the relevant Confirmation or elsewhere in this Agreement nnd (B) unless 
otherwise provided in die relevant Confirmation or elsewhere in this Agreement, to the extent 
permitted by applicable law and subject to Suction 6(c), pay to the other parry interest (before as 
well as after judgmenl) on an amount equal to the fair market value of that which was required to be 
delivered in (he same currency as that amount, for the period from (nnd including) rhe originally 
scheduled date for delivery to (but excluding) the date of actual delivery (and excluding any period 
in respect of which interest or compensation in respect of that amount is due pursuant to clause (4) 
below), al the Default Rale. The fair market value of any obligation referred to above will be 
determined as of the originally scheduled date for delivery, in good faith and using commercially 
reasonable procedures, by the party that was entitJod to take delivery.

(3) Interest on Deferred Payments. If;—

(A) a party docs not pay any amount rhnt, but for Section 2(Q)(iii), would have bean 
payable, it will, to the extent permitted by applicable law and subject to Section 6(c) and 
clauses (B) and (C) below, pay interest (before os well as ofier judgment) on that amount 
to the other party on demand (after such amount becomes payable) in the same currency as 
that flinouot, for the period from (and including) the date the amount would, but for 
Section 2(fl)(iii), have been payable to (but excluding) the date (be nmount ncOially 
becomes payable, at (he Applicable Daferral Rata;

(B) a payment Is deferred pursuant to Section 5(d), the party which would otherwise 
have been required to make that poymcnr will, to the extent permitted by applicable law, 
subject io Section 6(c) and for so long as no Event of Default or Potential Event of Default 
with respect to thai party has occurred and is conlinving, pay interest (before ns well os 
after judgment) on the Amount of lhe deferred paymenl to the other party on demand (after 
such amount becomes payable) in Iht some currency as die deferred payment, for the 
period from (and including) the dale the amount would, but for Section 5(d), have been 
payable to (bn! excluding) the cnrHer of the date fhs payment is no longer deferred 
pursuant to Section 5(d) and the date during the deferral period upon which an Event of 
Default or Potential Event of Default with respect io lhat parry occurs, a! (he Applicable 
Deferral Rale; or

(C) a party falls to make any payment due to the occurrence of an Illegality or a Force 
Majeurc Event (aftor giving circct io any dcfennl period contemplmed by clause (B) 
above), it will, to the extent permitled by applicable law, subject to Section 6(c) und for so 
long as the event or circumstance giving rise to that Illegnliiy or Force Mnjcurc Evenr
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continues1 and no Event of Default or Potential Event of Default with respect to Ihut party 
has occurred and is continuing, pay inleiMl (before as well as alter judgment) on Hie 
overdue amount to (he ot|>er party on demand in the same currency as the overdue amount, 
for the period from (and including) (he date the party foils to make the payment due io the 
Occurrence of the relevant Illegality or Force Majcurc Event (or. if later, the date (he 
payment is no longer deferred pursuant to Section 5(d)) to (but excluding) the earlier of (he 
date the event or circumstance giving rise to that Illegality or Force Majcure Event ceases 
to exist and the date during the period upon which an Event of Default or Potential Event 
of Default with respect to iliac party occurs (and excluding any period In respect of which 
inlercsl or compensation in reaped of the overdue amount is rive pursuant to clause (B) 
above), al die Applicable Deferral Rule.

(4) Conipensi/tion for Deferred Deliveries. If:—

(A) a party does not perform any obiigolton Jhitt, but for Section 2(a)(iii), would have 
been required io be setlled by delivery;

(B) n delivery is deferred pursuMl to Section 5(d); or

(C) a party fails to make a delivery due to Ihc occurrence of an Illegality or a Force 
Majcurc Event nt a lime when any applicable Wailing Period has expired,

the pnrty required (or that would otherwise have been required) to make the delivery will, to die 
extent permitted by applicable law and subject to Section 6(c), compensate and poy interest to die 
Other parly on demand (after, in the case of clauses (A) and (B) above, such delivery is required) if 
and to die extent provided for in lhe relevant Confirmation or elsewhere in this Agreement.

(ii) Early Terminafiun. Ujjon (he occurrence or effective designation of au Early Termination Date in 
respect of a Transaction:—

(1) Unpaid Amounts. For the purpose of determining un Unpaid Amount in respect of lite 
relevant Transaction, and fo the extent permitted by applicable law, interest will accrue on the 
Amount of any payment obligation oi* the amount equal to the fair market value of any obligation 
required Io be sealed by delivery included in such determination in the same currency as Hint 
amouni, for die period from (and including) the date the relevant obligation was (or would have 
been but for Section 2(a)(iii) or 5(d)) required Io have been performed to (but excluding) the 
relevant Early Tenninnlion Date, at lhe Applicable Closooul Rate.

(2) Interest on Early termination Amounts. If an Early Termination Amount is due in respect 
of such Early TenninaGon Date, that amount will, to Lite extent permitted by applicable law, be poid 
together with interest (before as well ns after judgment) on that amount In the TenninaGon 
Currency, for (he period from (and including) such Early Termination Date to (but excluding) the 
date lhe umouni is paid, al the Applicable Closc-oul Rate.

(iii) Jnicrest CaloulatlotL Any inlercsl pmsuanl to this Section 9(h) will be calculated on lhe basis of 
daily compounding and ibe actual number of days etepacd.

X1'

ISDA®200218



Offices; Multibranch Parties

(a) If Section 10(a) is specified in ibe Schedule hs applying, each party that enters into a Transoetion through an 
ORicr other than its head or home office represents to nnd agrees with the other puny that, notwithstanding the place 
of booking Of its jurisdiction of Jncorporauon or orgaiiisution, its obligations arc the sumt in (enns of recourse against 
it as if it had entered into the Tmnsuciion through its head or home office, except that a pwriy will not have recourse 
to the head or home office of rhe other pany in respect of any payment or delivery deferred pursunm to Section 5(d) 
for so long as live payment or delivery is So deferred. This representation and agreement will be deemed to be 
repeated by each party on each date on which lhe parties enter into o Transaction.

(b) If a parry is specified as a MuJtibranch Party in lhe Schedule, such party may, subject to clause (c) below, 
enter into a Transaction through, book a Transaction in and make and receive payments and deliveries with respect to 
a Transaction through any Office listed In respect of that parry in (he Schedule (but not any other Office unless 
otherwise agreed by the parlies in writing).

(c) The Office through which a party enters into » Transaction will be the Office specified for that party in the 
relevant Confirmation or us otherwise agreed by the ponies in writing, and, if an Office far rhat party is not specified 
in the Cunfinnalion or otherwise agreed by the parties in writing, its head or home office. Unless the parlies 
otherwise agree in writing, tire Office through which a party enters into a Transaction will also be ihc Office hi which 
it books the Transaction mid the Office through which it makes and receives payments and deliveries with respeci to 
the Transaction. Subject to Section 6(b)(ii), neither party may change the Office in which il books lhe Transaciion or 
(he Office through which it makes and received payments or deliveries with respect to h Transaclion without lhe prior 
written consent of the other parly.

11. Expenses

A Defaulting Party will on demand indemnify and Irold harmless the other party for and against nil reasonable out-of- 
pocket expenses, including legal feat, execution fees and Stamp Tax, Incurred by such othcrparly by reason of the 
enforcement and protection of its rights under this Agreement or any Credit Support Document to which the 
Defaulting Party is 2 party or by reason of lhe early (ennination of any Transaction, including, but not linuled to, 
costs of collection.

12. Notices

(a) EJftxih'ejiess. Any notice or other communication in respect of (his Agreement may be given in any maiuier 
described below (except that a notice or oihcr communication under Section 5 or 6 may r»Ol be given by electronic 
messaging system or e-mail) to lhe address or number or in accordance with lhe electronic messaging sysiem or 
c-maii details provided (see the Schedule) and will be deemed effective as hidicMed:—

(i) if in writing and delivered in person or by courier, on the dale it is delivered;

(ii) ifsent by telex, on Ihc dale Ihc recipient's onswwbuck is received;

(ni) if sum by facsimile transmission, on the dale it is received by a responsible employee of (he 
recipient in legible form (ir being agreed that Ihc burden of proving receipt will be on the sender and will not 
be mot by a transmission report generaied by lhe sender's facsimile machine);

(iv) if sent by certified or registered mail (airmail, if overseas) or (he equivalent (reium receipt 
requested), on the date it Is delivered or its delivery is attempted;

(v) if sent by electronic messaging system, on (he dale ti is received; or
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(vi) if sen! by e-mail, on die dale il is delivered,

unless the dale of ihnl delivery (or attempted delivery) or that receipt, as applicable, is not u Local Business Day or 
that conuminicution is delivered (or ollempted) or received, as applicable, after the close of business on a Local 
Business Day, in which case that coirmiunication will be deemed given and effective an the first following day that is 
n Loca.1 Business Day,

(b) Change Either pnny may by notice to the oiliex change the address, telex nr facsimile number or
electronic messaging system or e-mail details al which noliccs or other communications are Io be given to h.

13. Governing Law ami Jurisdiction

(a) G'overfii^g Lnw. This Agreement will be governed by and construed in uccorduncc with the law specified in 
the Schedule.

(b) Jurisdiction. With respect to any suit, iich’on or proceedings reluting to any dispute arising out of or in 
connection with this Agreement (’‘Proceedings'1), each party irrevocably:—

(i) submits:—

(1) if this Agreement is expressed to be governed by English law, to (A) lhe non-cxelwaive 
jurisdiction of lhe English courts if the Proceedings do not involve a Convention Courl and (D) the 
exclusive jurisdiction of the English courts if the Proceedings do involve n Convention Court; or

(2) if this Agreement is expressed to be governed by lhe laws of the Stale of New York, to (he 
non-exclusive jurisdiction of the courts of the Slate of New York and the United States District 
Court located fn (he Borough of Manhattan In New York City;

(ii) waives any objection which il may Jjave at any time Io tlie laying of venue of any Proceedings 
brought in any .such court, waives any cloim that such Proceedings have been brought in an inconvenient 
forum and further waives lhe right to object, will) rcspeci to such Proceedings, that such courl docs nol have 
any jurisdiction over such party; and

(iii) agrees, io lhe extent pcnnilled by applicable law, that (he bringing of Proceedings in uny one or 
more jurisdictions will not preclude the bringing of Proceedings in any other jurisdiction.

(c) of Process, Each parly irrevocably appoints the Process Agent, if any. specified opposite its name
in (ho Schedule to receive, for it and on its behalf, service of process in any Proceedings. If for any reason any 
party’s Process Agent is unable to act o$ such, such party will pruioplly notify the other party and within 30 days 
appoint a substitute process agent acceptable to the other parly. The parties irrevocably consent to service of process 
given in rhe innnner provided for notices in Section I2(a)(i), !2(aXfn) er I2(a)(lv). Nothing in this Agreement will 
affect the right of either party to serve process in any other manner pcrmiK cd by applicable law.

(d) B4izj’er of Immunities. Each party jncvocBbly waives, to the extent permitted by applicable law, with 
respect to itself und its revenues ami assets (irrespective of their use or intended use), all nninunity ou (he grounds of 
sovereignty or other similar grounds from (i) suit, (ii) jurisdiction of any court, (iii) relief by way of injunction or 
order for specific performance or recovery of property, (iv) attachment of its asset!; (whether before or after 
judgment) oud (v) execution or enforcement of any judgment to which il or its revenues or assets might otherwise be 
entitled in any Proceedings in (bo courts of any jurisdiction and irnivocnbly agrees, to the extenl permitted by 
applicable law, that il will not cluim nny such immunity in any Proceedings.
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Id. Dcfinkfons

As used in lbw Ayreenjcnl:—

"AdiJiliDTia! Rapreseniafiun^ hn^ the meaning specified in Section 3.

"/iiltHffym/il TcrHiinntfoii Eveitt^hos the meaning specified in Section 5(b).

"Ajfcct&iParty” has the meaning specified in Section 5(b).

"Ajjecltd Transactions” u\cta\s (a) with respect to any Tcrroinafion Event consisting of on Illegality, Force Mujcure 
Eventj Tax Event or Tax Event Upon Merger, all Transactions affected by (he occurrence of such Termination Event 
(which, in the ease of on Illegality under Section 5(b)(i)(2) or a Force Majeure Event under Section 5(h)(ii)(2)J means 
all Transactions unless the relevant Credit Support Document references only certain Transactions, in which case 
those Transactions and, if lhe relevant Credit Support Document cimslilutes h Confimiution for s Transaction, that 
Transaction) and (b) with respect to any olfier Termination Evcnl, all Trnnsuctions.

"AffiUalti” means, subject to the Schedule, in relation to any person, any entity controlled, directly or indirectly, by 
the person, any entity that controls, directly or indirectly, the person or any entity directly or indirectly under common 
control with the person. For (his purpose, “control” nf any entity or person means ownership of p majority of the 
voting power of the entity or person.

^Agrecin&m” has Ihfc meaning specified in Section 1(c).

“Applicable Close-out Rate” means:—

(ft) in respect of (he determent ion of an Unpaid Amount:—

(i) in respect of obligations payable or deliverable (or which would have been but for Section 2(a)(fii)J 
by u Defaulting Party, the Default Rale;

(ii) in ruspccl of obligations payable or deliverable (or which would have been but for Section 2(n)(iii)) 
by a Non-defaulting Party, (he Non-defauli Rote:

(iii) in respect of obligations deferred pursuant to Section 5(d), if there is no Defaulting Party and for so 
long as the deferral period continues, the Applicable Deferral Kate; and

(iv) in all other cases following the occurrence of a Termination Event (except where interest accrues 
pursuant to clause (iii) above), the Applicable Deferral Kate; and

(b) in respect of an Early Termination Amount:—

(i) for the period from (and including) the relevant Early Termination Date to (but excluding) the date 
(detennined in accordance wiih Section 6(d)(ii)) on which that amount is payable:—

(1) if the Early Terminntion Amount is payable by n Defaulting Party, the Defliiill Rate;

(2) if (he Early Termination Amount is payable by q iMon-dcfaulling Party, the Non-defnuh 
Rote; and

(3) m all other cases, the Applicable Deferral Race; and
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(ii) ibr the period from (nnd including) the date (determined in accordance 'A'ilh Section 6(d)(ii)) on 
which (hot omount is payable to (but excluding) the data of actual poyment:—

(1) if a party foils to pay the Eorly Termhwtlon Amount due to ike occurrence of an event ar 
circumstance which would, if it occurred with respect to a psymcni or delivery under a Transaction, 
constitute or give rise to an Illegality or a Force Majcirro Event, and for so long as the Early 
Termination Amount remains unpaid due to the continuing existence of such event or circumstance, 
the Applicable Deferral Rate;

(2) if the Early Termination Amount is payable by a Defaulting Party (but excluding any 
period in respect of which clause (1) above applies), the Default Rate;

(3) if (lie Early Tenninulion Amount is payable by a Non-defaulting Party (but excluding any 
period in respect of which clause (1) above applies), the Noil-default Rale; and

(4) in all other eases, the Termination Rate.

"AppUcabfe Dafarra! Rate” means:—

(a) for the purpose of Section 9(h)(i)(3)(A), the rate certified by the relevant payer to be s rate offered to the 
payer by a major bank in a relevant interbank market fur overnight deposits in the applicable currency, such bank to 
be selected in good faith by the payer for (he purpose of obtaining a representative raic that will reasonably reflect 
conditions prevailing al the time in the! relevant market;

(b) for purposes of Seclion 9(hX0(3)(B) and clause (a)(iii) of the definition of Applicable Close-out Rate, the 
rote certified by the relevant payer (o be a rate ofTored to prime banks by n major bunk in o relevant interbank market 
for overnight deposits in the applicable currency, such bank to be selected in good faith by the payer after 
consultation with the other party, if practicable, for the purpose of obtaining a representative rale that will reasonably 
reflect conditions prevailing ol the time in that relevant market; and

(c) for purposes of Section 9(h)(i)(3)(C) and clauses (a)(iv), (b)(i)(3) and (b)(ii)(l) of (he definition of 
Applicable Close-out Rate, a rale equal Io the urithnietic mean uf the rale detenoined pursuant to douse (a) above and 
n rate per onnnm equal to the cost (without proof or evidence of any actual cost) to (he relevant payee (as certified by 
il) if it were to fuud or of funding the relevant amount.

"Automatic Sarly Tmiiination''has the meaning specified in Section 6(a).

"Stit'ffeiieti Party” has the meaning specified in Section 5(h)(iv).

^Change hi Tax Law" means the enaclmeni, promulgation, execution or ratification of, or any change in or 
amendment to, any law (or in the application or official interpretation of flay law) that occurs after the parties enier 
into the relevant Transaction.

''Ctoae-out Avtoitot” means, with respect to each Terminated Transaction or each group of Terminated Trunuaclions 
and a Determining Forty, the amount of the losses or costs of the Dotennining Party lhat are or would be incurred 
under tlwn prevailing circumstances (oxpressed as a positive number) or gains of the Determining Forty ihnt lire or 
would be realised under then prevailing circumstances (expressed as n negative number) in replacing, or in providing 
for (he Detennming Party the economic equivalent of, (o) lire material terms of that Terminaled Transaction or group 
uf Terminated Transactions, Including the payments and deliveries by the parties under »Scction 2(aX’) ’n resp®ct of 
thnt Terminated Transaction or group ofTenninnted Transactions that would, bu! for the occurrence of the relevant 
Eorly Termination Dale, have been required after that date (assuming satisfaction of the conditions precedent in
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Section 2(a)(iii)) and (b) the option righte of (he parliat in respect of htif TennwuileJ Transaction or group of 
Terminated Transactions.

Any ClosC'OiH Amount will be determined by the Determining Party (or its ugetil), which will eel in good faith and 
use commercially reasonable procedures in order to produce a commerciolly reasonable result. The Determining 
Pany may determine a Close-out Amount for any group of Terminated Transactions or any individual Tenninated 
Transection but, in the aggregate, for not less than all Termin/ded Transactions. Each Cose-oui Amount will be 
determined as of the Eorly Termination Date or, if Ihat would not be commercially reasonable, as of the dale or dates 
following (he Early Termination Date as would be commercially reosonabfa.

Unpaid Amounts in respect of a Terminated Transaction or group of Terminuted Transsciions and legal fees and out- 
of-poclrcl expenses referred to in Section JI are to be excluded in all dr.lcrminflfinnc of Closc-oul Amounts.

In determining a Close-out Amount, die Determining Party may consider any relevant iniiimfinlkm, including, without 
linntution, one or more of die following types of information:—

(i) quotations (cither firm or indicative) for replacement transactions supplied by one or more third parties that 
may take into account the creditworthiness of the Determining Party at the time the quotodon is provided and the 
terms of any rclcvnnt documentation, including credit support documentation, between the Dctcimining Party and the 
third pDTt)r providing the quotation;

(ii) infornjRliou consisting of relevant market data in (he relevant market supplied by one or more third parties 
including, without limitation., relevant rates, prices, yields, yield curves, volatilities, spreads, correlations or other 
relevant market data in (he relevant market; or

(Hi) information of the types described in clause (i) or (ii) above from internal rources (including any of the 
Determining Party's Affiliarcs) if that infonnalion is of the same type used by ths Determining Parry in rhe regular 
course of its business for the valuation of similar iransacuons.

The Detenninmg Party will consider, taking into account the standards and procedures described in this definition, 
quotations pursuant tn clause (i) above or relevant market data pursuant to clause (ii) above unless ibe Determining 
Party reasonably believes in good faith that such quotations or relevant marker data arc not readily available or would 
produce a result that would not satisfy those standards. When considering information described in clause (i), (ii) or
(iii) above, the Determining Parly may include costs of funding, to the oxienl costs of finding arc not and would not 
be a component of the other informHiiuj) being utilised. Third parlies supplying quotations pursuant (□ clause (i) 
above or market data pursuant to clause (ii) above may include, without limitation, dealers in the relevant markets, 
end-users of the rclevnnl product, information vendors, brokers and other sources of mnrkct (nfbnnntion.

Without duplication of amounts calculated based on infonnation described in clause (i), (ii) or (iii) above, or other 
relevant infortnalion, and when it is commercially reasonable to do so, the Determining Party may in addition 
consid&r in calculating a Close-out Amount any loss or cost incurred in connection with ils Icnninating, liquidating or 
rc'eslabJishing any hedge rclnied (o a Terminated Transaction or group of Terminated Transactions (or any gain 
resulting from any of them).

Commercially reasonable procedures used in determining a Close-out Amouni may include the following:— 

(I) application (o relevant market data from third parties pursuant Io clause (ii) above or infonnation from 
internal sources pursuant to clause (iii) above of pricing or other valuation models that are, ar (he time of the 
determination of (he Close-out Amount, used by the Determining Party in the regular course of its business in pricing 
or valuing Iransaclinns between (he Determining Party and unrelated third parties that ere similar to the Terminated 
Transaction or group ofTcrminnled Transactions; and
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(2) application of different valuation methods to Terminated Transactions or groups of Tenninated Transactions 
depending on Ibe type, complexity, size or number of the Terminated Transactions or group of Terminated 
Transactions.

''C<5z7/7rw/4f/oz/'’has the meaning specified in the preamble.

J,con$t!nl), includes <3 consent, approval, action, authorisation, exemption, notice, filing, registration or exchange 
control consent.

“CoTtlrwtiiul Currency" die meaning specified In Section 8(u).

"Cttm-’enfinn Court" means any court which is bound to ripply to lhe Proceedings either Article 17 of the 1968 
Brussels Convention on Jurisdiction and the Enforcement of Judgments in Civil and Conunorcinl Mnlters or 
Article 17 of the 1988 Lugano Convention on Jurisdiction and the Enforcement of Judgments in Civil and 
Commercial Mollers.

"Credit Event Upon Merger" has (he meaning speci/ied in Section 5(b).

“Cretfit Support Docllnte/ll,, inenns any agreement or instrument that is specified as such in this Agreement.

“Credit Support Provider^ the meaning specified in the Schedule.

“Cro^S’DefnuH,> means the event specified in Section 5(3)(vi).

"Defanit Kate” means a rote per annum equal to the cost (without proof or evidence of any actual cost) to (he 
relevant payee (us certified by ft) if it were to fund or of funding the relevant amount phis 1% per annum.

"Defaulting Pctr(yn has lhe meaning specified in Section 6(a).

“Desig'juifed Eveni^hiis the meaning specified io Section 5(b)(v).

“Determining Purty^ means lhe party determining a CJose-out Amount.

“Early Termhuition Antnunf^hM the meaning specified in Section 6(c).

“Early Termination Date" means the date determined in accordance with Scclion 6(a) or 6(b)(iv).

“electronic messages^ doos not include e-tnnils but docs include documents expressed in markup languages, and 
“eledrtmic messaging system" will be construed accordingly.

“English /tn?" means the law of England nod Wales, and “English” will be constmcd accordingly.

“Event of Default" has the meaning specified in Section 5(n) and, if applicable, in Iho Schedule.

“Force Majcure Event" bus the meaning specified in Section 5(b).

“General Business Day" means u day on which commercial banks arc open for general business (including dealings 
in rorcigu exchange and foreign currency deposits).

"Illeganty" h'oa lhe meaning specified in Scclion 5(b).
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“Indumnijiablf! Tax'' means any Tax other (han a Tax that would nol be Imposed in resjxict of a payment under this 
Agreement but for o present or former connection between the jurisdiction of the government or taxation authority 
imposing such Tax and the recipient of such payment or n person related to such recipient (inchiding, without 
ilmitaiion, a connection arising from such recipient or related person being or having been a citizen or resident of 
such jurisdiction, or being or having been organised, present or engaged in u unde or business in such jurisdiction, or 
having or having hud a permanent establishment or fixed place of business in such jurisdiction, but excluding a 
connection arising solely from such recipient or related person having executed, delivered, performed its obligations 
or received a payment under, or enforced, this Agreement or a Credit Support Document).

includes any treaty, law, rule or regulDb'on (ns modified, in the cose of tax mntters, by the practice of any 
relevant govemmenTnl revenue authority), and will be construed accordingly.

Jifttiiiess Day" nwims (h) in relation to any obligation under Section 2(a)(i), a General Business Day in the 
place or places specified in die relevant Confirmation and a day on which a rdevtint settlement system is open or 
operating as specified in the relevant Confirmation or, if n place or a settlement system is not sa specified, as 
otherwise agreed by the parties in writing or determined pursuant (o provisions contained, or incorporated by 
reference, in this Agreement, (b) for (he purpose of determining when a Waiting Period expires, a General Business 
Day in the place where (he event or circumstance that constitutes or gives rise to the Illegality or Force Majeurc 
Event, as die cose may be, occurs, (c) in relation to any uther payment, n General Business Day in the place where (he 
relevant account is located and, if different, in the principal financial centre, if any, of the currency of such payment 
and. if that currency docs not have a single recognised principal financial centre, h day on which the settlement 
system necessary 1° accomplish such payment is open, (d) in relation to any notice or other communication, including 
notice contemplated under Section 5(n)(i), a General Business Day (or a day Ihnt would have been a General 
Business Day but for the occurrence of an event or circumstance winch would, if it occurred with respect to payment, 
delivery or compliance related to a Trnnsadioo, constitute or give rise to an Illegality or d Force Majcurc Event) in 
the place specified in the address for notice provided by the recipient and, in (he case of a notice contemplated by 
Section 2(b), in the place where the relevant now account is to be located and (e) in relation to Section 5(a)(v)(2), n 
General Business Day in lhe relevant locations for performance with respect to such Specified Transaction.

aLacnl Delivery Day” means, for purposes of Sections 5(a)(i) and 5(d), a day on which settlement systems necessary 
to accomplish the relevant delivery are generally open for business so that the delivery is capable of being 
uccompliahcd iu accordance with customary market (woteicc, in the pluoe specified in the relevant Confirmation or, if 
nol so specified, in a location as determined in aucordouce with customary market practice for the rclevmit delivery.

"Master Agrtsemcnt” hns the meaning specified in the preamble.

"Merger Withon!Ai'sxHiption^means the event specified in Section 5(a)(viii)»

"Multiple Transaction Payment Pietiing" Ins the meaning specified in Section 2(c),

"Nun-affectedParty” means, so long as there is only one Affected Party, the other party,

“Nori-dcfault Rnta” means the rate certified by the Non-defaulting Party to be a rale offered to the Non-defaulting 
Party by a major bank in a relevant interbank marker for overnight deposits in the applicable currency, such bank io 
be selected in good faith by the Non'defaulting Party for lhe purpose of obtaining e representative rale that will 
reasonably reflect conditions prevailing at the time in that relevant market.

"Non-daffinltitig Party”\its the meaning specified in Section 6(a).

"Office” means n branch or office ofa party, which maybe such party's head ar home office.

"Other Amounts”has the menning specified in Section 6(1).
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,fPayce,'hi5 (lie nieaningspecified in Seclion 6(f).

"Payer^has the meaning specified in Section 6(f).

''Poiciitial of i)efanltn means ony event which, with die giving of notice or thi lapse of time or bod), would
constitute an Event of Default

"Pri)U’drfbtffs',hn$ the meaning specified in Section 13(b).

“Process A^cnf>' has the meaning specified in the Schedule.

of exeha»ge,> includes, AVilhout limitnlioib miy premiums and costs of exchange payable in connection with the 
purchase of or conversion into die Contractual Cuuency,

''Relevant Jtmsttictiwj” means, with reaped to a parly, the jurisdictions (a) in which live party is incorporated, 
organised, mannged nod controlled or considered to hove its scat, (b) where an Office through which the parly is 
acting for purposes of Ibis Agreement is located, (u) in which the party executes this Agreement and (d) in relation to 
any payment, from or through which such payment is mode,

“Schedule^ has (he meaning specified in (he preamble.

“Scheduled Settlement Date3’ means a dote ou which a payment or delivery is to be mode under Section 2(a)(i) with 
respect io o Transaction.

'rS])ecifiediitrtily" has the meaning .specified in the Schedule.

'‘Specified Indebtedness” means, subject to the Schedule, any obligation (whelher present or future, contingcnl or 
otherwise, as principal or surety or otherwise) in respect of borrowed money.

“Specified Transaction" Encnns, subject to the Schedule, (a) any transaction (including an Agreement with rasped to 
any such transaction) now existing or hereafter entered into between one party to this Agreement (or any Credit 
Support Provider of such parly or any applicable Specified Entity uf such party) and the other pally to (his Agreement 
(or nny Credit Support Provider of such other parly or any applicable Specified Entity of such other party) wliich is 
not n Transaction under (his Agreement but (i) which is a rate awup transaction, swap option, basis swap, forward rate 
transaction, commodity swap, commodily option, equily or equity index swap, equity w equity index option, bond 
option, interest rate option, foreign exchange transaciion, cap transaction, floor transaction, collar transaction, 
currency swap transaction, cross'currcncy rate swap transuclion, currency option, credit protection transaction, credit 
swap, credit default swap, credit defauU option, total return swap, credit spread transaciion, repurchase transaction, 
reverse icpurctwse iransaclion, buy/sell-bfick transaciion, securities tending trunsacliun, weather index transaciion or 
forward purchase or sale of 5 security, commodity or other financial instrument or intcresi (including any option with 
respect to uny of ihesc transact ions) or (if) which is □ type of transaciion that is similar <u any irnnsHClion refcried to 
in clause (i) above (hut is currently, nr in the future becomes, recurrently entered into in the financial markers 
(including terms and conditions incorporated by reference in such agreement) and which is a forward, swap, future, 
option or other derivative on one or more races, currencies, commodities, equity securilics or other equity 
instfumunls, debt securities nr other debt instruments, economic indices or measures of economic risk or value, or 
other benchmarks against which payments or deliveries arc to be made, (b) any combination of these transactions and 
(c) nny olher transaction identified as a Specified Transaction in this Agreement or the relevant confirninrion,

“Sta/np Tax3' means any stomp, registration, documentation or similar tax.

"Stamp Tax Inrisdiciiou’3 has die meaning specified in Section 4(e).
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uTnx" means any prcsenl or fijlure tax, levy, impost, dmy, charge, assessment or fee of any nature (including interest, 
penalties and additions (herclo) that is imposed by any government or other taxing authority in respect of any 
payment under this Agreement other (han a stamp, registration, documentation or similar tax.

"7hx has the meaning specified in Section 5(b).

''Tax Hviint Upttn Mergar” has the meaning specified in Section 5(b).

“Tarminated TYansacthfiS1* menns, with respect to any Karly Tcnninulion Darc, (a) if resulting from an Illegality or 
a Force Majenrc flvent, all Affected Transactions specified in the notice given pursuant to Section 6(b)(iv)j (b) if 
resulting from any other Termination Event, all Affected Transactions wid (c) if resulting from on Event ofOofauU, 
all Transactions in effect cither immediately before the effectiveness of the notice designating that Early Termination 
Dnic or, if Aoiomatio Early Termination applies, immediately before thill Early Termination Date.

"Terminntfoti Currency" means (q) if a TerniinKtion Currency is specified in the Schedule and thdl currency ia freely 
available, that cunreocy, mid (b) otherwise, euro if this Agreement is expressed co be governed by English law or 
United Stales Dollars if this Agreement is expressed to be governed by che laws of rhe Stare of New York.

aTenninaihn Currency Eqnh'a/enl'> means, in respect of any amount denominated in the Termination Currency, 
such Termination Currency amount and, in respect of any amount denominated in a currency other than (he 
Termination Currency (the ‘‘Other Currency”), the amount in the Termination Currency determined by the party 
making (he relevant determination as being required to purchase such amount of auch Other Currency as at the 
relevant Early Termination Dale, or, if the relevant Cluse-oul Amount is determined as of a Inter date, (hat later date, 
with the Tcrminfllion Currency nt the rate equal to the spot exchange m(c of the foreign exchange agent (selected as 
provided below) for the purchase of such Other Currency with (he Termination Currency at or about I >:00 a.m. (io 
the city in wirioh such foreign exchange agent is located) on such dutc ns would be customary for Die determination of 
such a rate for the purchase of such Other Currency for value on the relevant Early Tenninalion Date or that later 
date. The foreign exchange agent will, if only one party is obliged to make a determination under Section 6(e), be 
selected in good faith by that party and otherwise will be agreed by the parties.

"Tertnlnntioii livenl^ means an Illegality, a Force Majeurc Event, a Tax Event, s Tax Event Upon Merger or, if 
specified to be applicable, a Credit Event Upon Merger or an Additional Termination Evciu.

‘'Ttrniirtatiart Rutc,, means h rate per annum equal to fhe arithmetic mean of (he cost (without proof or evidence of 
any actual cost) to each party (as certified by such party) if it were (o fund or of binding such amounts.

"Threshold Amanni^ means the amount, if any, specified as such in the Schedule.

"Trntisactioit^ has the meaning specified in. the preamble.

"Unpaid f4M0iints>* owing to any party means, with rcapect to ao Early Termination Date, the aggregate of (a) in 
respect of all TcflninHtcd Transactions, the amounts (hat became payable (or that would have become payable but for 
Section 2(a)(iii) or elite but for Section 5(d)) to such party under Section 2(a)(i) or 2(d)(i)(‘l) on or prior to such Early 
*1 erminntion Date and which remain unpaid ns at such Early Tenninalion Date, (b) in respect of each Terminated 
Transaction, for each obligation under Section 2(a)(i) which was (or would have been but for Scciitm 2{a)(iii) or 
5(d)) required to be skilled by delivery lo such party on or prior to such Early 'J erminmion Date and which has nor 
been so settled as at such Early Termination Date, rm amount equal to the fair market value of that which was (or 
would have been) required ro be delivered and (c) if the Early Termination Date results from an Event of Defitull, a 
Crcdii Event Upon Merger or an Additional Tcnnin alien Eveni in respect of which nil nutsianding Transactions arc 
Affected Transactions, any Early Termination Amount due prior ro such Early Tenninalion Date and which remains 
unpaid as of such Eady Termination Date, in each case rogether with any mnounl of interest accrued or other
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cnmpcnsauon in respect of that obligntion or deferred obligntion, os (he case may be, piiisunnl lo Seclion 9(h)(ii)(l) 
or (2), as appropriate. The fair market value of any obligation referred io in clause (b) above* will be determined as of 
the originally scheduled date for delivery, in goad faith and using cornnicrcially reasonable procedures, by the party 
obliged to make the determination under Section 6(e) or, if each party is so obliged, it will be the average of lhe 
Termination Currency Equivalents of the fair market values so determined by both parties.

Ptriotr meiins:--

(a) in respect of an event ur circumslunce under Seciior, 5(b)(1), other rhan in the ease of Section 5(b)(i)(2) 
where rhe relevant payment, delivery or compliance is nctuolly required on the rclcv.mi day (in which case no 
V/ailiog Period will apply), a period of three Local Business Days (or days (hut would have been Local Business 
Days but for the occurrence of (hut event or circumsttinee) following the occurrence of llmt event or circumstance; 
and

(b) in respect of an event or circumstance under Section 5(b)(ii), other ihnn in the ease of Section 5(b)(ii)(2) 
where the relevant payment, delivery or compliance is actually required on the rclevan! day (in which case no 
Waiting Period will cpply), a period of eight Local Business Days (or dayj that would l::ivt been Local Business 
Days but for the occurrence of that event or circumstance) following the occurrence of thul rvent or circumstance.

IN WITNESS WHEREOF rhe parties have executed this document on the respective dares specified below willi 
efibcr from (he dale specified on the first page of this ducumcnr.
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coBipciisoiion in respect of thni obiigotion or deferred obligolion, as the cnsc may be, pursuant to Section 9(h)(ii)(l) 
uj- (2), ns appropriate. The fair marker value of any obligation referred to In clause (b) above will be detennined as of 
lhe originally scheduled date for delivery, In good faith and using comniercjally reasonable procedures, by (he party 
obliged to moke the dctcnninalion under Section 6(c) or, if each party is so obliged, it will be (he overage of the 
Tcnninalion Currency fiquivalcnts ofthe fair market values so determined by both parties.

“Wfitfitf’ Penod" rneiuis:—

0Q in respect of nn event or ckuumstnncc under Section 5(b)(i), other thnn in the ease of Section 5(b)(i)(2) 
where die relevant payment, delivery nr compliance is actually required on (he relevant day (in which ease no 
Wailing Period will apply), a period of three Local Business Day;; (or days (bat would have been Local Business 
Days but for the occurrence of that event or circumstance) following the occurrence of that event or circumstance; 
and

(b) in respect of nn event or circumstance under Section 5(b)(h'), other (hen in the case of Section 5(b)(ii}(2) 
where the relevant pnyment, delivery or compliance Is actually required yn (he relevant day (in which ease no 
Waiting Period will apply), a period of eight Local Business Days (or days that would have been Local Business 
Days but for the occurrence of that event or cireiithsinnce) following the occurrence of that event or circumstance.

IN WITNESS WHEREOF the parties hove executed this document on the respective dares specified below with 
cHccl from the dale specified on the first page of this document.

JESSEMO
(Name of Party)

By:_____________ ________ ___________ ,

Name:

Title;

Date:

myo. CAPITAL

________________ .T______
Name: J'V?

Title:
Date: -Octa&d’ '■&J3O'

28 1SDA®2002



EXECUTION

Schadula fo tha 2002ISDA Mastsr Agraament

doled as ofCftOclober 2015

between

Tresmo (Proprietary) Limlied as Party A and Travo Cenltsl Ltd as Parly B

Parti. Termlnallon Provisions.

(a) "Specifted Entity" means in relation to Party A and Party 8 lor tha purpose of:—

Section 5{a)(v), nons;

Section 5(a)(vi), nona;

Section 5(a)(vil), none; and

Ssction 5(b)(v), nons.

(b) "SpscHted Transaction"has the meaning specified In Section 14 of the Agreement.

(c) Tha "Cross-Dateult" provisions of Section 5(a)(vl) will apply to Party A and Party B, provided, 

however, that an Event of Dataull vvlll not occur under Section 5(a)(vi) if: (i) the event or condition 

referred to In Section 5(a)(vl)(1) or tha failure to pay referred Io In Section 5(a)(vl)(2) Is oausad by 

an error or omission of an administrative or operational nature; (b) funds were available Io such 

party to enable It ro make the relevant paymont when due; and (c) such relevant payment is made 

within three Local Business Days afler notice of such failure is given by the other party.

' Ti'.raslicM Amount’ means, with respect to any party, an amount equal to ZAR 100,000,000 or 

fts equivalent In any other currency, currencies or currency unit.

(d) The "Crecfli Event Upon Margar''provisions ol Section 5(b)(v) wHI apply to Party A and Party B, 

provided that Section 5(b)(v)(1) Is replaced wllh the following:

“X consolidates or amalgamates with, or marges into, or transfers ail or substantially all of its 

assets (or any substantial part of the assets comprising the business conducted by X as of the 

dale of this Agreement) to, or rsorgantees, rBincorporates or reconstitutes into or as, or receives 

all the assets or obTigslions of, another entity;".
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(e) The "Automatic Early Termination" provision of Seclion 6(a) will no I apply to Party A or Party B.

(I) "Tarmlnatlon Qumncy" means South African Rands.

(g) AMIllonal Termlnallon Event. None.

Part 2. Tax ReprsK-isnlBilons.

(a) Payer ftaprvsantailons. For the purpose of Section 3(e) of this Agrasmenl, Party A and Party 0 

do not make any representations.

(b) Payw Rcpnesenlatlons. For the purpose of Section 3(f) of this Agreement, Party A and Patty B 

do not make any representations.

Part 3. Agreement to Deliver Documents.

For the purpose of Sections 4(a)(1) and 4(a)(ll) of this Aaraamont, each parly agrees to deliver the 

following documents, as applicabla:—

(a) Tax forms, documents or certificates to bs delivered are: none

(b) Other documonfs fo be delivered are—

Party required to 
deliver document

Fo.bn/Dooumnt/
Certificate

Bate by whtch 
to be tfelfverad

Covered by 
Section 3(d) 
Rapmantation

Party A and Party 0 Signatory authority (satMacloiy to 
the other party, acting reaBonabfy) 
tor the personfa) algntng tire 
Apreament

Upon signature oi 
Agreement

Yes

Party A and Parly B Signatory authority (eatisfactory to 
the other party, acting reasonably) 
for the pereora's) signing any 
Confirmation hereundsr

Upon signature of 
ouch Confirmation

Yes

Party A and Party 8 Such other dooumontfs) as may bs 
reasonably requested by ths other 
party from time to time

As soon as 
reasonaNy possible 
lollbwtng request

Yes
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Pari 4. MIscallarMous.

(a) Addrassas for Notices. For ths purpose of Section 12(a) of this Agreement:—

Address tor notices or communications to Party A:—

PKF RadsmeyerWssson

Tyger Forum B, Ground Floor

53 Wlllfe van Schoor Avenue

Tygervallay, Capa Town. 7530

Address tor notices or communications to Party B:—

3rd Floor. La Crofsatte

Grand Bay, Mauritius

(b) ProaMa Agent. For the purpose of Section 13(c) of this Agreement: neither Party A nor Party B 

appoints a Process Agant.

(c) Oftlaes. The provisions of Section 10(a) will no! apply to thfs Agreement.

(d) Multlbranch Party. For ths purpose of Section 10(b) of this Agreamont: neither PartyA nor 

Party B fs a Muitibranch Party.

(e) Calctrfallon Agent. Unless otharwfce specified tn a Confirmation in rotation to ths relevant 

Transaction, Party B.

(I) Credit Support Document. Details of any Credit Support Documant: nona.

(g) Credit Support Provider. Credit Support Provldar means: in relation io Party A and Party B, 

none.

(h) Governing Lbw. This Agreement will be.governed by and construed in accordance with the laws 

of the Republic of South Africa. Both parties hereby irrevocably and unconditionally consent to the 

non-excluslve jurisdiction of the High Court of South Africa, Western Caps Local Division, Cape 

Town (or any successor to that division) In regard to all matters arising from this Agreement.



(i) Nailing o! PaymMlS. ’Multiple Transaction Payment Netting'' will apply for (he purpose of 

Section 2(c) of this Agreement to all Transactions, however, failure by any party to the Agreement 

to effect net settlement shall no! constitute a breach of this Agreement.

(i) "AtilUa/fl”wIII have the meaning specified in Section 14 of this Agreement.

(k) Abaencs of Litigation. For the purpose of Section 3(c): "Spocltled Entity" means in relation to 

Party A and to Party B, none.

(l) Wo Agoney. The provisions of Section 3(g) will apply to this Agreement.

(m) Additional ftepreaantatldn will apply. For the purpose of Section 3 of this Agreement, the 

following will constitute an Additional Representation:—

Eeiallonshlp Eetwean Panias. £ach party wifi be deemed to represenl to the other party on the 

date on which It enters into a Transaction that (absent a written agreement between the parties 

that expressly Imposes affirmative obligations to the contrary tor that Transaction):—

(1) Non-Ffeliance. ft Is acting for its own account, and It has mads its own independent 

decisions to enter into that Transaction and as to whether that Transaction Is appropriate 

or proper for If based upon Its own judgment and upon advice from such advisers as It 

has deemed necessary, h is not relying on any communication (written ot ora!) of the 

other party as Investment advice or as a recommendation to enter Into Brat Transaction, It 

being understood that information and oxplanations related to the terms and conditions of 

a Transaction will not be considered investment advice or a recommendation to enter fnto 

that Trarssaction. No communication (written or oral) received from ths other party will be 

deemed to be an assurance or guarantee as to the expected results of that Transaction.

(2) Assessment and Understanding. It is capable of assessing the merits of and 

understanding (on ila own behalf or through independent professional advice), and 

understands and accepts, ths terms, conditions and risks of that Transaction. It Is also 

capable ol assuming, and assumes, the risks of that Transaction.

(3) Status of Portias. The other party Is not acting as a fiduciary for or an adviser Io it In
respect of that Transaction. \



Part 5. Other Provisions.

(a) Definitions. Unless otherwise specified in a Confirmation, any term used in this Agreement which 

is defined in the ISDA 2006 Definitions, as published by the International Swaps and Derivatives 

Association, Inc. and as updated or amended from time to time (the "ISDA Definitions'') shall 

bear the meaning ascribed to it in the ISDA Definitions. Unless otherwise stated in a Confirmation 

of a Transaction, the provisions of the ISDA Definilions are incorporated by reference into this 

Agreement and each Confirmation. In the event of any inconsistency between the provisions of 

this Agreement and the ISDA Definitions, this Agreement will prevail.

(b) Confirmations. With respect to each Transaction, Party A shall, promptly after a Trade Date, 

send Parly B a Confirmation. Upon receipt thereof, Party B will review the Confirmation and either 

(i) notify Party A of any errors or discrepancies in it, or (ii) confirm that the Confirmation correctly 

sets forth the terms of the transaction to which the Confirmation relates by signing the 

Confirmation and returning it to Party A. Unless otherwise agreed, all Transactions entered into on 

or after the date of this Agreement shall constitute "Transactions" for the purposes of this 

Agreement and all Confirmations howsoever described and whether by means of electronic 

messaging system, letter, facsimile or otherwise shall constitute “Confirmations'' as referred to in 

this Agreement. Such Confirmations shall supplement, form a part of and be subject to this 

Agreement.

TREVO CAPITAL LTDTREEMO (PROPRIETARY) LIMITED
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Part 5. Other Provisions.

(a) Definitions. Unless otherwise specified In a Confirmation, any term used in this Agreement which 

Is defined in the 1SDA 2006 Definitions, as pubflahsd by the International Swaps and Derivatives 

Association, Inc. and as updated or amended from Ums to lime (the “ISDA Dsflniilons") shall 

bear the meaning ascribed to 11 in the ISDA Definitions. Unless olharwise staled In a Confirmation 

of a Transaction, the provisions ol fhe ISDA Definitions are incorporated by reference Into this 

Agreement and each Confirmation. In the event of any inconsistency between the provisions of 

this Agreement end the ISDA Definitions, this Agreement will prevail,

(b) Confirmations. With respoot to oaoh Transaction, Party A shall, promptly attar a Trade Dale, 

send Party B a Confirmation. Upon receipt lhareof, Party B will review the Confirmation and either 

(i) notify Party A of any errors or dlscropandes in it, or (II) confirm that the Confirmation correctly 

sets forth ths forms ol ths transaction to which the Confirmation relates by signing the 

Confirmation and returning it to Party A. Unless otherwise agreed, all Transaclions entered Into on 

or alter the dale ol this Agreement shall constitute Transactions’ lor ine purposes of this 

Agreement and st! Confirmations howsoever described and whether by means of electronic 

messaging system, teller, facsimile or otherwise shall constitute 'Confirmations’ as referred to In 

this Agreement. Such Confirmations shall supplamont, form a part of and be subject Io this

Agreement.

TOEEMO (PROPRIETARY) LIMITED

ay:

Name:

Title:

Date:

Title: 'T>\r£cfe."'

Dale: ~ OcAul®' - Upvi"



(RegWralion No. 2014/0235<1S/07)

PO SOX 8100 
PAROW EAST

7501

TEL; 021 528 4802

FAX: 021 529 4811

29 October 2015

Trevo Capital Ltd
3"* Floor
La Croisetle
Grand Bale
Mauritius

Rs: Physically Settled Share Forward Transaction

Dear Sirs:

The purpose of this letter agreement (this "Confirmation"; te to confirm ths terms and conditions of 

the Transaction entered into betwaen us on the Trade Date specified below (the “Transaction"). This 

Confirmation constitutes a “Conflrmalion" as referred to in (he ISDA Master Agreement specified below.

The definitions and provisions contained In the 2006 ISDA Definitions (the "Swap Definitions") and in 

the 2002 ISDA Equity Derivatives Definitions (the “Equity Definitions', and together with the Swap 

Definitions, the "Definitions"), In each case as published by the International Swaps and Derivatives 

Association, inc., are incorporated Into this Confirmation. In the event of any inconsistency between the 

Swap Definitions and the Equity Definitions, the Equity Definitions will govern. In the evant o! any 

inconsistency between either set of Definitions and this Confirmation, this Confirmation will govern.

1. This Confirmation supplements, forms part of, and Is subject to, the ISDA Master Agreement dated 

as of 7 October 2015, as amended and supplemented from lime to time (the "Agreement"), between Treemo 

(Pty) Ltd ('Party A") and Trevo Capital Ltd (“Party B’). All provisions contained in the Agreement govern this 

Confirmation except as expressly modified below.

2. The terms of the particular Transaction to which this Confirmation relates are as follows:

General Terms;

Trade Date: 29 October 2015

Seller: Party A

Buyer: Party 8

DIRECTOR: J M CbIIIz
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Shares: ordinary shares of Steinhoff International Holdings Umlted (JSE 
code SHF)

Number of Shares: 55 578 213

Forward Price: R81.59 per Share, cum dividend

Forward Dale: Each date, determined by the Buyer and notified by the Buyer to 
the Seller in writing, on which the Buyer will pay or discharge the 
obligation to pay some or all of the Forward Price, provided that the 
Forward Price shall be paid or discharged in full and the Number of 
Shares shall be delivered on or before 29 April 2016.

Exchange: The exchange operated by the JSE Limited (the ‘JSE")

Related Exchange: None

Clearance System: The Clearance System operated by Strate Limited ('Strata’)

Settlement Terms:

Physical Settlement: Applicable

Settlement Date Each date, determined by the Buyer, notified by the Buyer to the 
Seller In writing on which the Buyer will pay or discharge (he 
obligation to pay some or all of tha Forward Price, provided that the 
Forward Price shall be paid or discharged In full on or before 29 
April 2016. Accordingly, on each such Settlement Date the Seller 
shall only be obliged to daliver to the Buyer a number of Shares 
equal to the amount paid or discharged by the Buyer divided by the 
Forward Price.

Settlement Method Election: Not applicable

Settlement Currency: ZAR

Dividends: Not applicable, and Article 10 of the Equity Definitions shall not 
apply lo this Transaction.

Adjustments: Not applicable

Extraordinary Events: Not applicable, and Articles 11 and 12 of the Equity Dafinitions 
shall not apply to this Transaction.

3. Other terms:

3.1 Additional Definitions

"Buyer Preference Shares' means non-voting, redeemable preference shares denominated in ZAR 

with a 7% yield. Issued tty the Buyer and listed on the NSX,

"Exchanga Securities" means any securities exchanged for the Shares prior to the Forward Date.

"NSX" msans ths Namibian Stock Exchange.

3.2 ggnsequencas of Share exchange: u



In ihe even! that prior to (he For<vard Date the Shares are exchanged tor Exchange Securities, then 

tor purposes of this Confirmation and (he Equity Definitions the Number of Shares to be Delivered on 

the Forward Date shall be such number of Exchange Securities as are received by Party A in 

exchange for the Number of Shares specified in this Confirmation.

3.3 Discharge of Forward Price:

The Buyer may, at any time prior to the Settlement Date elect, in its sole discretion, to discharge any 

portion of the Forward Price by issuing the Buyer Preference Shares. The Buyer shall make such 

election by delivering a written notice to the Seller specifying the number of Buyer Preference 

Shares that the Buyer will issue to the Seller or the Seller's nominee In the event that the Buyer 

makes such an election, the amount of the Forward Price that is payable in Settlement Currency 

shall be reduced by an amount equal to the aggregate issue and listing price of the Buyer 

Preference Shares on the NSX. For purposes of determining a Clearance System Business Day in 

relation to settlement by Issuance of Buyer Preference Shares, the relevant Clearance System shall 

be the clearance system of the NSX.

3.4 The delivery and/or payment obligations of Party A on the Forward Date and the delivery and/or 

payment obligations of Party B on each Settlement Date are reciprocal obligations and are not 

subject to any suspensive condition. Subject to the immediately preceding sentence, Paragraph 

2(a)(iii) of the Agreement shall apply to such obligations.

4. Account Details:

Account for payments to Party A: Standard Bank, Account Number 071362331, Swift Code 

SBZAZAJJ

Account for payments to Party B:AFRAS1A Bank Ltd, Account Number 001600010252016, Swift 

Code AFBLMUMU

Name:

Yours faithfully,

For Treemo (Pty) Ltd

Date:

Please confirm that the foregoing correctly sets forth the terms of our agreement by executing a copy of this

Confirmation and returning it to us In accordance with the notice provisions of the Agreement.



For Trevo Capital Ltd

Date: £ 9 OJ^i b£ 0



Ameadnient
dated as of 27 November 2015

to the Confirmation of a Transaction under the

2002 ISDA MASTER AGREEMENT

dated as of 7 October 2015

between
TREEMO (PTY) LTD TREVO CAPITAL LTD

  (“Party A”) ■_  and (“Party B”) 

(the “Agreement”)

The parties have previously entered into the Agreement dated as of 7 October 2015, and thereunder concluded a 
Transaction, with a Trade Date of 29 October 2015 (the “Transaction”), and have now agreed to amend the terms of 
the Confirmation of the Transaction by the terms of this Amendment (this “Amendment”).

Accordingly, the parties agree as follows:—

1. Amendments to the Confirmation

The Confirmation is amended as follows:

(a) The definition of “Buyer Preference Shares” is hereby deleted and replaced with:

""Buyer Prrference. Shares" means non-voting, non-redeeniable preference shares denominated in 2AR, 
issued by the Buyer and listed on the NSX, the terms ofwhich are more fully described in clause 4.7.2 of the 
Constitution of the Buyer."

(b) The definition of “Exchange Securities” is hereby deleted and replaced with:

“"Exchange Securities" means any securities exchanged for the Shares, or the right to receive such 
securities, prior to or on the Forward Date."

(c) In the first line of paragraph 3.2 the words “or on" are inserted before the words “the Forward Date”.

(d) A new paragraph 3.5 is added as follows:

“3.5 Buyer Vndertaldne

The Buyer hereby undertakes, to the Seller (including its successors in title), that the terms of the 
Buyer Preference Shares will be amended within 6 months from the date of issue to provide that:
3.5.1 the Buyer Preference Shares will carry a fixed dividend yield of at least 7%. yyhich 

dividend yield shall be cumulative but shall not bear interest against the Buyer; and
3.5.2 the Buyer Preference Shares will be redeemable at the election of the holder following 

the 10-year anniversary of the date of issue.”

2. Representations

Each party represents to the other party in respect of the Confirmation, as amended pursuant to this Amendment, that 
all representations made by it pursuant to the Agreement are true and accurate as of the date of this Amendment/

3. Miscellaneous f j

(a) Entire Agreement; Restatement ,//

(i) This Amendment constitutes the entire agreement and understanding of the parties with respect to 
its subject matter and supersedes all oral communication and prior writings (except as otherwis^provided 
herein) with respect thereto.



(ii) Except for any amendment to the Confinnation made pursuant to this Amendment all terms and 
conditions of the Agreement and the Confirmation will continue in full force and effect in accordance with 
their provisions on the date of this Amendment References to the Confirmation or the Transaction will be 
to the Confirmation and the terms of the Transaction, as amended by this Amendment

(b) Amendments. No amendment, modification or waiver in respect of the matters contemplated by this 
Amendment will be effective unless made in accordance with the terms of the Agreement

(c) Counterparts. This Amendment may be executed and delivered in counterparts (including by facsimile 
transmission), each of which will be deemed an original,

(d) Headings. The headings used in this Amendment are for convenience of reference only and are not to 
affect the construction of or to betaken into consideration in interpreting this Amendment

(e) Governing Law. This Amendment shall in all respects be governed by South African law and either party 
shall be entitled to institute all or any proceedings against the other in connection with this Amendment in the High 
Court of South Africa (Western Cape Local Division, Cape Town) and each party hereby consents and submits to the 
non-exclusive jurisdiction of that court.

TRJEEMO (PTY) LTD 
(Party A)

Name: Peter Todd

Title: Director
Date: 27 November 2015

Title: Director

Date: 27 November 2015
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Steinhoff International Holdings N.V. 

(Incorporated in the Netherlands) 

(Registration number: 63570173) 

Share Code: SNH

ISIN: NL001 1375019

Steinhoff Investment Holdings Limited

(Incorporated in the Republic of South Africa)

(Registration number: 1954/001893/06)

JSE Code: SHFF

ISIN: ZAE000068367

UPDATE ON STEINHOFF GLOBAL SETTLEMENT

Steinhoff International Holdings N.V. ("SIHNV") announces the following update on the 
implementation of its proposal to resolve the various multi-jurisdictional legacy litigation and 
claims against SIHNV (together with its subsidiaries, “Steinhoff") including those against the 
former South African holding company Steinhoff International Holdings Proprietary Limited 
(“SIHPL").

SIHNV first announced its proposed global settlement in July 2020, at which stage it indicated 
that prior to launch of any implementation proceedings Steinhoff would, amongst other things, 
need the approval of its financial creditors.

Following the July announcement SIHNV launched a financial creditor consent process in 
October 2020 ("October Consent Request") and provided further public updates in November 
and December 2020.

In addition, on 1 December 2020 SIHNV announced that it had satisfied another key condition 
after it received approval from the South African Reserve Bank (“Finsurv") for the cross-border 
transfers contemplated by the Proposed Settlement. The approval is valid for 12 months from 
the date of grant.

Next Steps

As previously announced, implementation of the proposed global settlement requires a co
ordinated series of steps to be taken in the relevant jurisdictions. The key short-term next steps 
are expected to be as follows:

• English Scheme sanction hearing to take place on 26-27 January 2021: Following the 
approvals given at the creditors meetings on 15 December 2020 the sanction hearing 
in the English scheme proceedings, to approve the amendments to the SEAG CPU in 
line with those sought from financial creditors under the October Consent Request, is 
listed to take place on 16I7J January 2021. If the Scheme is sanctioned SIHNV will have 
the necessary consents in place to proceed to implement the proposed settlem€f)t.



SIHNV has been notified by Conservatorium Holdings LLC (together with its affiliates) 
that it intends to oppose the request for sanctioning of the scheme at that hearing.

• Approval of the final form finance documents: Linder the October Consent Request 
the final forms of the amendments to the relevant Steinhoff finance documents are 
required to be approved by the Simple Majority Settlement Creditors (being more than 
50 per cent in value of the SIHNV creditors) alongside additional consent rights reserved 
for certain financial creditor constituencies as provided in the October Consent 
Request. A consent request to approve the final form relevant documents by the 
financial creditors is expected to be launched shortly.

• South African directions hearing in respect of SIPHL section 155 scheme: An ex parfe 
hearing is scheduled for 21 January 2021 in the Western Cape High Court, at which 
SIHPL will seek certain procedural directions prior to a decision to launch a scheme of 
arrangement under si55 of the South African Companies Act to implement the global 
settlement proposal as if relates to SIHPL ("S155 Proposal"). An application to the South 
African High Court has been filed by Hamilton B.V. and Hamilton 2 B.V. contesting 
SIHPL's approach to the proposed class composition under the SI 55 Proposal. No date 
for a hearing of that application has been set.

By way of further update, a hearing has been scheduled for 8 February 2020 in the Amsterdam 
District Court following a recent request by Conservatorium Holdings LLC to appoint a 
restructuring expert to SIHNV pursuant to Article 371 of the Dutch Bankruptcy Act (enacting 
elements of the recently enacted pre-insolvency proceedings "Wet Homologatie Onderhands 
Akkoord"). SIHNV will respond to the request in due course.

Steinhoff’s view remains that the global settlement, as proposed, provides the means to 
substantially resolve the historical claims against it and remains firmly in the best interests of all 
stakeholders.

Further Information

Further information on the Proposed Settlement, including a Frequently Asked Questions 
document, is available on the following website: 
https://www.steinhoffjnternationaLcom/settlement-litiqation-claims.php.

On this website, claimants may submit their contact and claim details, inform Steinhoff of their 
intention to support the Proposed Settlement and register for updates. Alternatively, Steinhoff’s 
investor relations team can be contacted by email at settlement@steinhoff.co.za.

Further updates will be provided following the various processes and court hearings identified 
above.

The Company has a primary listing on the Frankfurt Stock Exchange and a secondary listing on 
the JSE Limited.

JSE Sponsor: PSG Capital

https://www.steinhoffjnternationaLcom/settlement-litiqation-claims.php
mailto:settlement@steinhoff.co.za


Stellenbosch, South Africa

14 January 2021



Juliette de Hutton

From:
Sent:
To:
Cc:
Subject:

Juliette de Hutton
Friday, 15 January 2021 09:11
jac.marais@adams.africa
Deon de Klerk
SIHPL section 155 proposal - pending litigation

Importance: High

Dear Mr Marais

We understand that you act for the Hamilton parties in regard to litigation against the Steinhoff group.

We act for various plaintiffs in litigation against SHIPL, including Trevo Capital Limited. We note from a SENS 
announcement yesterday that:

An application to the South African High Court has been filed by Hamilton B.V. and Hamilton 2 B.V. contesting SIHPL's approach 
to the proposed class composition under the S155 Proposal. No date for a hearing of that application has been set".

We have not had sight of this application and request that you provide us with a copy as a matter of some 
urgency. Certain of our clients likewise have concerns regarding the class composition under the st 55 
proposal.

Kind regards

BOWMANS
i +27 21 480 7800 ; D+27 21 480 7817
M 082 459 9977
I: juliette.dehutton@bowmanslaw.com

OWMAN GILFILLAN
22 Bree Street, Cape Town
P O Box 248, Cape Town, 8000, South Africa
www.bowmanslaw.com

Happy holidays and best wishes foi ew Year from oil of us at Bowmcm.

1
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Attachments:

Lauren Gildenhuys

To:
Subject;

Lauren Gildenhuys
FW: CASE NUMBER 17327/2020 - HAMILTON B.V AND HAMILTON 2 B.V /
STEINHOFF INTERNATIONAL HOLDINGS PROPRIETARY LIMITED
Application (17327_20) _compressed_pdf

From: Jac Marais <Jac.Marais@adams.africa>
Sent: Monday, 25 January 2021 07:33
To: Juliette de Hutton <iuliette.dehutton(a)bowmanslaw.com>; 'Jeffrey.Kron@nortonrosefulbright.com'
<JeffreY.Kron@nortonrosefulbright.com>; 'Busisiwe.Nhlapo@nortonrosefulbright.com'
<Busisiwe.Nhlapo(anortonrosefulbright.com>; Michael-James Currie <michael@nortonsinc.com>; John Oxenham 
<john@nortonsinc.com>; 'jaw@caf.co.za' <iaw@caf,co.za>; 'miles@caf.co.za' <miles@caf.co.za>;
'mschaefer@fairbridges.co.za' <mschaefer@fairbridges.co.za>
Cc: Kelly Mzobe <Kelly.Mzobe@adams.africa>; Tshiamo Ntuli <Tshiamo.Ntuli@adams.africa>; Mia de Jager
<Mia.deJager@adams.africa>; 'Brendan Olivier' <bolivier@werksmans.com>
Subject: CASE NUMBER 17327/2020 - HAMILTON B.V AND HAMILTON 2 B.V/ STEINHOFF INTERNATIONAL
HOLDINGS PROPRIETARY LIMITED

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize 
the sender and know the content is safe.

Dear All

We attach a copy of the application for declaratory relief, for your information.

Kind regards
Jac

Jac Marais

Adams ©Adams
DIRECT+27 12 432 6356
PSWIARY +27 12 432 6000
FAX +27 12 432 6550
EMAIL Jac.Marais(5>adams.africa

PRETORIA OFFICE: Lynnwood Bridge, 4 Daventry Street
Lynnwood Manor, Pretoria 0081, South Africa
PO BOX 1014, Pretoria 0001, South Africa
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Werksmans Attorneys
Attention: Brendan Olivier

by email: bolivier@werk5mans.com

Dear Sir

TREVO CAPITAL LIMITED / STEINHOFF INTERNATIONAL HOLDINGS PROPRIETARY LIMITED (SIHPL)

1. As you are aware, we act for Trevo Capital Limited.

2. At the hearing of your client's ex parte application on 21 December 2021, our Mr de Klerk alerted 

Judge Saldanha to the fact that to date you had refused to provide us with a copy of the 

application brought by Hamilton BV and Hamilton 2 BV against SIHPL in relation to the proposed 

section 155 process.

3. Your counsel gave an undertaking that Werksmans would provide a copy to us.

4. We wish to place on record that you have failed to do so despite the lapse of some 4 business days.

5. We have fortunately, in the interim, obtained a copy from Adams & Adams.

6. All Trevo's rights are reserved.

Yours faithfully

Bowman Gilflllan
per:
Peon de Klerk and Juliette de Hutton 
(sent electronically without signature)
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IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN)

Case No: 17327/2020

In the application between:

TREVO CAPITAL LTD Applicant / Intervening Party

and

HAMILTON BV First Respondent

HAMILTON 2 BV Second Respondent

STEINHOFF INTERNATIONAL HOLDINGS (PTY) LTD Third Respondent

In re the matter between:

HAMILTON BV First Applicant

HAMILTON 2 BV Second Applicant

and

STEINHOFF INTERNATIONAL HOLDINGS (PTY) LTD Respondent

CONFIRMATORY AFFIDAVIT

I, the undersigned,

JULIETTE MARION DE HUTTON,

Confirmatory_J De Hutton
-0-



do hereby make oath and say that:

1. I am an adult female attorney practicing as a director of Bowman Gilfillan 

Inc. (Bowmans) of 22 Bree Street, Cape Town.

2. The facts deposed to herein are within my own personal knowledge and 

belief, save where the context indicates the contrary, and are furthermore 

true and correct. Where I refer to information conveyed to me by others, I 

verily believe such information to be true.

3. I have read the founding affidavit of Johann-Dirk Enslin (the Founding 

Affidavit) in support of the urgent application by Trevo Capital Ltd (Trevo) 

to intervene in the application for declaratory relief (the declaratory 

application) instituted by the First and Second Respondents (hereinafter 

collectively referred to as ‘Hamilton’) against the Third Respondent (SIHPL) 

under case number 17327/2020.

4. Insofar as the Founding Affidavit makes reference to me in my capacity as 

Trevo’s legal representative, I confirm the contents thereof. In particular, I 

confirm that:

4.1 on 15 January 2021 I addressed email correspondence to Mr Jac Marais 

of Adams & Adams, and made telephonic enquires with Mr Brendan 

Olivier of Werksmans, to request a copy of the declaratory application;

4.2 in a telecon on 18 January 2021, Mr Olivier finally declined to provide me 

with the declaratory application for the reasons provided in paragraph 62 

of the Founding Affidavit;



4.3 the email correspondence which I addressed to Ms Mia de Jager of 

Adams & Adams on 18 January 2021 received no response;

4.4 Mr Marais of Adams & Adams indicated to me that he would take 

instructions as to whether a copy of the declaratory application could be 

provided to Bowmans on 19 January 2021;

4.5 I attended the hearing of SIHPL’s ex parte application on 21 January 

2021 before the Honourable Mr Justice Saldanha, and confirm the 

contents of paragraphs 64 - 67 of the Founding Affidavit insofar as it 

relates to developments which took place at the hearing;

4.6 I received a copy of the declaratory application from Mr Marais on 

25 January 2021; and

4.7 I addressed correspondence to Mr Olivier on 27 January 2021 placing on 

record that Werksmans was yet to provide Bowmans with a copy of the 

declaratory application despite undertaking to do so.

I certify that the abovementioned signature is the true signature of JULIETTE 

MARION DE HUTTON and that she acknowledged to me that she knows and 

understands the contents of the aforegoing Affidavit which was signed and 

attested to at the undermentioned address on this ^4-tv} day of
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FEBRUARY 2021 in accordance with the provisions of GN R1258 dated 21 July 

1972 as amended by Regulation No. 1648 dated 19 August 1977, by GN R1428 

of 11 July 1980 and by GN R744 of 23 April 1982.

COMMISSIONER OF OATHS
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